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HERE is nd Fart 6f the 


lefige is ſo frequently uſefnl as 
that Which relates to Coſts. Tlle 
Objects of different Cauſes are 
in many Reſpects different But 
Coſts is a very conſiderable Ob- 
ject in every Cauſe; and in many 
the principal one It is conſe- 
quently the Duty of every Per- 
ſon concerned in the Manage- 
ment of a Cauſe, to proture if 


the Nature of the Caſe will ad- 


mit thereof Coſts for his Client; 
reg . iz £91119 111 oft 


22 


Law of which the Knows 
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PRE FAC E. 
and if this cannot be done to 


. 
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ſo to do, from the Payment of 
Coſts. No Man can diſcharge 


chis] Duty in ſuch Manner 2 


conſcientious or even a prudent 


Man would wiſh to diſcharge 
ittunteſs: He has hinfelF A FdH 
ese Knowlbigdof 
the Thaw: relative v0 Coſts; Tie 
DEEgn of this Bowl 18 to Aſſiſt in 
the acquiring »efifach oa :Rnate> 


OBS 1115" ib eq 9/1 VAgHT Ot 


-dO. 9ids35bitaod I £ ei 200) 
That Reconrſe may be readily 
had to any Part of the Subject: 


any Degree emenſive, hasba di- 


Kintt:Ghapter æſſigned to it. A 
very fewithings, not confider- 


able enough for diſtimt Chapters, 


ae. compriſed in two general 


PREFACE: 
6izes., All the Chapters are as far 
as the Nature of the Subject would 
admit thereof ſo ranged, that the 
Matter of the preceding ones is 
introductory to that of the ſuc- 
ceeding ones ; and that what is 
contained in the ſucceeding ones 
does illuſtrate and confirm what 
is contained in the preceding 
ones. In the Courſe of the Work 
ſuch Remarks and Obſervations 
are inſerted, as were in the Au- 
thor's Judgment neceſſary or pro- 
per to be made. 
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T the iColhaicn Et Plain- 2 Int. 288. 

© tiff was not entitled to Coſts in 

N ie. e eee 
PS _— thajmrgns exyifig} 204873661 | 
But Abbach a Plaintiff bran not at Gab. r, C. 

Fs Common Law entitled to Coſts in F. 255+ 

any Action, the | Juſtices in Eire did 

in their Zers make a Computation of 

B | the 


on a 


Coſts. 
the Expence he had been at in carry- 
ing on his Suit, and in aſſeſſing Da- 
mages did uſually aſſeſs a Sum ſuffi- 


cient to ſatisfy him for this as well as 
for the Damages he had ſuſtained. 


It is faid, that as theſe Juſtices were 
not under a Reſtriction as to the Time 
of their fitting in any County, no In- 
convenience could ariſe from their ſtay- 
ing long enough in every one to do 
this : And, it is inferred, that the Sta- 
tute - of Gleiter became neceflary 
upon the Diſcontinuance of Juſtices in 
"Eire ; becauſe the Julticcs. appointed 
to go Circuits in their Stead were not 
allowed ſufficient 'Fime for the afſe(- 
fing of Coſts, 


This Reaſon is by no > Means Edt. 
ae it being ſtrange to ſuppoſe, 
that any Juſtices appointed to go Cir- 
cuits ſhould be ſo reſtrained in Point of 
Time as not to be able to do a very 
material Part of the Buſineſs they were 


„ 


It 


Coffs. 
lt is much more ſuitable to FW. Ge- 
_ tifng of the Engliſß Law, which 1s, 
quite averſe to the truſting of Judges 
with diſcretionary Power, to ſuppoſe ; 
that as the Coſts of carrying on a Suit 
had at the Time of making this Statute, 
enereaſed to ſuch a Degree as to become 
an Object of Conſideration, it Was 
thought more proper that the Right. 
of a Phintiff to recover the whole of 
theſe ould be declared by an expreſs. 
Law, than that it ſhould depend upon 
the Will of a, J udge en he ſhould. 
have any Part thereof. 


The Statute of Geher f is aſcally 
ſaid to be the firſt Statute which gave 
Coſts in any Caſe ; and it is in fact the 
fir which did this in any conliderable 
Degree ; for nothing more was in- 
tended by the Statute of Marlbridge 
4 6. than to deliver Tenants from the 


Oppreſſion of their Lords in a e ; 
culac Caſe, _ 464. 


B 2 Before 


4 


2 Inft, 109. 


Coſts. 

Before the making of this Statute it 
was a common Practice for Tenants to 
make fraudulent F coffments, in order 
to prevent their Lords from having the 
' Wardſhip of their Heirs. To put a 


Stop to this Practice, whereby Lords 
were deprived of one of the moſt va- 
luable Fruits of Tenure, a Writ of 
Right of Ward was given by this Sta- 
tate: But it was at the ſame time pro- 
vided, that in caſe the Feoffment in- 
tended to be ſet aſide as fraudulent 
ſhould be found to have been made- 
fairly and bona_fide, that then the De- 
| 2 ſhould recover both _ 


and Coſts. 


By the Statute of Gbeefer 6. I 


par. 3. K provided, « That the 


« Demandant may for the Time to 
«* come, in certain Caſes wherein Da- 
00 mages are given by par. 1. of the 
< ſame Chapter, recover the Coſts of 
« his Writ purchaſed as well as his 
— mn and that this Act ſhall 


ka ou 


«hold Place in all Caſes wherein a2 
40 Man _ recover Damages, add N. 


Obly i Coſts of the Writ" ate > Inf. 288. 
mmniswhd in this Statute: But the 
Conſtruction has been, that it extends 
to the other Expences of carrying on a 
Suit as. well as to "06:6 b * the 
Wi ar m 237 | | 


It * however bam Lake that 1679. 
the Plaintiff ſhall not. be allowed any 
Money expended on the Account. of 
himſelf, nor any for his own Loſs of 
Time, 


0 is laid dic * a "Phaintif may 10 Rep. 116. 
— under the Statute of Gb. ierd'eCate. 
cefler in every Caſe wherein Damages 
were recoverable before the making of 
this Statute ; and in every Caſe wherein 
| Damages are thereby given. 


The euer Part of this Doctrine 
has been repeatedly confirmed: But 
there is a Want of Accuracy in the 
2 B 3 lattet 


# Inſt. 289? 


ro. Car. 42 3 
Smithv. Smith 


latter Part thereof; for it will appear 


Coſts are only given in the Caſes 
wherein Damages hg * 1 I, 
= the rst . 7 by 


. Ute 


ik is eee tabs. Ravi dy Go 
-ſame Author in another Book, that 
no Coſts are recoverable in an Action 
of Waſte againſt Tenant for Life or 
Tears; becauſe no ſuch Tenant was at 
the Common Law liable to an Aden 
of Walte, _ 


— - ; 
To roy Sd act 160 * tel 
= 


And yet it is yery certain that this 
Action is given by the fafth Chapter of 
the Statute of * OT e 
ee or muy. > | 


, "% " 
130 542390838 2. 


No Colts 3 are ret . in A Fa- 
medon ; becauſe no Damages were 
recoverable; therein at the Common 
Law; and this is not one of the Caſes 
herein Damages are giyen by per. 1. 
121751 r 8 1 


* 


Colts. 
ol ther Chapter, of the Sata; of | _ 


22 


9 


e ESE 4 2 4 8 


.+ Fs hs Cn Reds. no 39 
mann in an N was” Ml 
taint. 


And for the fame Reaſans no Coſts = Inf. 289. 
are recoyerable in an Action upon the 


1.& 2 Ph, S M. c. 12. te Gig. a. 
Diſtreſs out of the Fugen. | 


. 2d * which 4 Damages 2 I iſt, 289. 
in a Caſe wherein none were recover- 
| able at the Common Law, do not give 
Coſts, a Plaintiff, cannot recover any 
in an Action founded upon the Sta- 
tute: For as the Statute of Glaceſter 
can never operate ſo as to add Coſts to 
what is given by a ſubſequent Statute, 
nothing more can be recovered than 
what is Sen by the n Sta- 


tute, 
F 


"By By 


5 Cola 


roRep. 116. By 2 Weſtm. c. 5. Damages are given 
2 Inſt. 289, to a Plaintiff in an Action of 'Qyare- 
þ Ban, 119, Inpedit in two Caſes: Yet no Coſts 
are recoverable in either of theſe Caſes ; 

| becauſe the Plaintiff could not have 
recovered Damages in either of them 

at the Common Law, and no Coſts 

are given "A 99! Statute, -. 1 10 

25 * * But if 2. 8 Sum of Money be 
Salk. 206, given as a Penalty, by a Statpte to the 
* Cb. Party injured, ſuch Party may recover 
87. . Coſts in an Action upon the Statute, 
1 althöugh none be thereby given; be- 
cauſe Damages were recoverable for 


the Injury at the Common Law, and 


the Statute doth nothing more than 
H 


quidate what the Party injured ſhall ' 
recover in n there * a 1— 980 


e N 


: : 2 7 ce * . 


Lg 


os BOY double or webs basta b be 
ae given by a Statute to the Party injured, 

ſuch Party may recover Coſts, although 
none be thereby given; for the Statute 


does 


Cots; 9: 
does in ſuch Caſe only increaſe the Da- 

mages, and not give a Right to Dama- 

ges in a Caſe wherein_none were re- 
coverable at the Common Law. 


: But if a common Informer bring an 10 Rep. 116. 
Action ſor the whole or Part of a cer- Sg. 
tain Sum of Money giyen as A Penalty 1 Ventr, 133, 
by a Statute; lie cannot recover Coſts; 7.8, 4 * 
unleſs theſe be given by the Statute in- 
flicting the Penalty; becauſe his Right 
of Action is founded ſolely upon the 
tatufſe, a 3 
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That Caſes the Right of 15 
Flaintiff to Coſts under the 


Statute, of. Glocefter, may. be 
- refirained by a Certificate 
+ Upon the 43 Ele. c. 6. 


V the 43 Elz. c. 6. after reci- 
ting that an infinite number of 
trifling Suits. had been proſecuted in 
her Highneſs's Courts at Weſtminſter, 
which by due Courſe of Law ought 
to have been determined in the inferior 
Courts in the Country, to the intole- 
rable Vexation of her Highneſs's Sub- 
jes, it is enacted, ® That if in any 
« perſonal Action to be brought in any 
6 of her Majeſty's Courts at Weſtmin- 
« fer, not being for any Title or In- 


#4 tereſt of wah nor concerning the 
8 | * F. free - 


. Caſts, 
Lands, nor for any Battery, it hall 
te appeur to the | Judges! of the ſume 


6 


AT 


Court, abd be tv /fegnificd by the 


« Juſtices before whom the ſame ſhall 


ee be tried; that the Debt or Damages 
* o be recovered thereig Mall Hot 5 95 


„ amount to the Sum of Forty Shil- 
lings; that in evet/ ſuch Caſe the 
* Judges or Juſtices, before whom 


« ſuch Action ſhall be purſued, [ſhall 


** not award to the Plaintiff any more 
.4 Coſts than the Sum of the. Debt or 
Damages ſo recovered all amount 
« to, yt e their Wee 4 


The Dobgn af this Statute [& 
was to confine . perſonal Actions for 
trifling Cauſes to the inferior Courts: 
aut it had not that Effect; for whether 
the Judges, to whoſe Diſeretion the 
Power of certifying upon this Statute 
Was entirely left, did think it hard that 


an injured Party ſhould be. deprived" of 


| his Coſts merely becauſe he had applied 


Gilb.Eq.Rep, 
196, 


for 


for Redreſs- to one of the ſuperior 
Courts ; or whatever elſe was the Rea- 
ſon, it is very certain 1 + — 
nt 4 ſeldom 504k B 


It T7 mrs ad 


Gilb.Eq.Rep. Nay it 1s r one « Caſe ſo late as 
195. "the 12 Geb. 1. that no Precedent is to 
be found of a Certificate having been 


granted upon! the 43 Ela 7,16. 


Bot however | di6nclined | 1 
— formerly have been to carry the 
43 Eliz. c. 6. into Execution, it is by 
the 11 of V. 3. c. 9. extended to the 
Principality of Males and the Counties 
Palatine, and there have been of late 
'Vears n. eee aw gt | 


12 Coſts. 
| 


— 
- - r ͤ A HE tt es 
, 


4 hs vid in one © Caſe holden, tae 
a Cettificats was well granted upon the 
-43 Eliz. c. 6, in an Action of Treſpaſs 
vi et armis; notwithſtanding the De- 
fendant was alſo found ge _ an 


E K 


Str. 1232. 
Walker v. 
n. 


7 \ 
5 0 1 b 
N But 


3 
But this Caſe is faid by the Reporter 

to be a new one, and it is probable 
that it was not fully argued ; for it will 
upon Examination appear, that the 


43 Eliz. c. 6. does not extend to an 
Action of Treſpaſs vi ef armis. _ 


The | Saphrior Courts had not any 2 ; Inf 311. 
Juriſdiction at the Common Law, un- 8 
leſs the Debt or Damages laid in the 
Declaration did * to Forty Shil- 
* e, eee vw C1 


10 Affirmance 4 the 8 . | 

it is by the Statute of Glecefter c. 8. 
enacted, That no Perſon ſhall from 

_ « henceforth have a Writ of Treſpaſs 

46. before the Juſtices, unleſs he ſwear. 

„ by his Faith that the Goods taken 

« away were worth Forty Shillings at ; 

" e 2 * e 

The ste of n 2 Inſt. 311. 

Plaintiff to take an Oath of this Kind © 

being found very dangerous, the Prac- 
81 N tice 


14 


leſe 10 take: ſuch other Exception as 


tice of requiring one was ſoom diſcon- 
tinned ; and ibe Defendant; in caſe 
an improper Action was commeneed 
againſt him im 4 ſuperior Court, was 


the Law gave him. 


As the Eighth Chapter of the Statute 


1 Inſt. 118. 
2 Inſt. 311, 
12. Fitz. 


B. 47. 239+ 


Carch. 108. 
Lambert v. 
Thur ſton. 


of Glocefter ſpeaks of a Writ of Fref- 
paſs, and of the Value of the Goods 
taken away, is docs at firſt Bluſks ſerm 
to mean a Treſpaſs vi et armis. 


But it is laid down in divers Books, 
that the Treſpaſs intended by this Sta- 
tute can only be a Treſpaſs upon the 
Cafe ; becauſe no inferior Court can 
hold a Plea. of Treſpaſs vi et armis; it 
being a Rule of Law, Nod Placita 
de tranſgreſſione, contra pacem regis vi 
et armis facta, ſecundum legem et cun- 
ſuetudinem Angliæ fine brevi regis i; 
citari non debent. 1 


This Doctrine is recognized " 4 
modern Caſe; wherein the Plaintiff in 
2200 an 


L. ofts þ 


an Aion of Treſpaſs vi ef arm laid 
his Damages at only Twenty Shillings. 

Upon a Demurrer it was objefted; that 
as the Damages appear upon the Face 
of the Declaration to be no more than 
Twenty Shilfings the Court has no Ju- 
riſdiction; and the Statute of Ghcefter 
was relied upon. But the ObjeCtion 
was over-ruled ; and per Cur: the 
word Treſpaſs in the Statute of G- 
| ceſter. can only mean a "Treſpaſs with» 
out Force; for if a Treſpaſs with 
Force, where the Damages are under 
Forty Sbillings, be not puniſhable in a 
ſuperior Court it muſt 8⁰ without 
Puniſhment; becauſe as a Fine can- 
not be ſet by an inferior Court, it fol- 
lows that an Action of Treſpafs vi et 
armis does not lie i in ſuch Court. 


* is mdeed by the 5 of N. & NM. 
. 12. enacted, That from hence- 
a 16 no; Writ, commonly cated'a 
% Capius pro fine, ſhall iſſue againſt 
2 e Defendant, againſt whom a 
cc Judg- 


.Cofts. 
„Judgment has been entered up in 
, an Action . 
But the ſame Fine is and | ſhall be 
e hereby remitted and diſcharged,” 


If an Action of Treſpaſs vi et armis 
would ſince the making of this Statute 
lie in an inferior Court, it would ne- 
vertheleſs be a very ſtrained Conſtruc- 
tion to hold, that a Judge has a Power 
under the. 43 Elia. c. 6. to prevent a 
Plaintiff from recovering his full Coſts, - 
as a Puniſhment for not having brought. 

his Action in an inferior Court, in a 
Caſe wherein he had not a Right to 
bring an Action in an inferior Court 
till above Threeſcore Years after the 
making of the 43 Eliz. c. 6, 


But this is by no means the Caſe : 
For although the Fine heretofore ſet 
in an Action of Treſpaſs vi ef armis 
be remitted by the 5 . & M. c. 12. 
it is by a ſubſequent Paragraph of the 
ins Statute provided, That the 

J Pllaintiff 


; 


| Cofts. 2 
« vj et armis hall upon ligning Judg- 


«© ment therein, over and above the 


uſaal Fees," pay to the Officer who 


«, ſigneth the ſame the Sum of S 
* Shillings and Eight Pence, in full 


Satisfaction of the Fine due to the 
.* Crowy and of all Fees due for or 


5 concerning the fame, to be diſtrj- 
« buted in ſuch Manner as Fines and 
12 Fees f this 10 ae 00s 


arne e 


* ly the Sale which bald 
before the making of this Statute have 
ſet a Fine in an Action of Treſpaſs vi 


et armis, are capable either of receiv- 


ig the Money to be paid in Satisfac- 
tion thereof, or of diſtributing it as it 


had uſually been diſtributed; and as 


no Fees can be due concerning ſuch a 


Fine in a Court which never had 
Power of ſetting it, or be diſtributed as 
ſuch Fees uſually had been, it ſeems 


C Treſpaſs 


— 


to be quite clear, that an Action of 


17 


Gavel & Scu- 


Coſts. 


Treſpaſs vi er armis does not at this 


Day 151 in an A Court.” 


If this be ſo, that- an Action of 
Treſpaſs vi et armis did not at the 


Time of making the 43 Eliz. c. 6. 


nor does at this Day lie in an inferior 
Court, it follows, that a Cettificate 


upon this Statute ou ght not to be grant- 


Lev. 124. 6&2. 


damore. 


k 


Mod. 379. 


m. 395. 


ed in ſuch Action; for nothing can 


be more contrary both to -Reaſop 
and Common Senſe, than to dann a 


Plaintiff for not having brought his 


Action in an inferior Court, in a Caſe 
wherein it was not in his Power to have 
brought it in ſuch Court. 


A Certificate upon the 43 Bliz. 6. 6. 
ought not to be granted where a Suit 
commenced in an inferior Court has 
been removed by the Defendant into a 
ſuperior one: it being in ſuch Caſe 
the Defendant's own fault that the 


_ Cauſe was not determined in the infe- 
rior Court, 


As 


Colts.  ” 
As no Time is fixed by the 43 Eliz. 11 Mod. 158, 
c. 6. for the granting of a Certificate . 
thereupon, one may be granted at a 


Time ſubſequent to the Trial of the 
f Cauſe. | 


The Court of Common Pleas did In NI. S. Rep. 
one Caſe hold, that a Certificate upon 1 
this Statute ſhould be granted ſome Trin. 32 G. 2. 
Time after the Trial of the Cauſe; and 
it was ſaid upon this Occaſion by 
illi Cb. J. that he remembered 
the granting of one Six Months after 


the Trial of che Cauſe. LY 


© a7 


C2 CHAP. 


w * 4a 


FIT "nt 


I what Caſes the nige b. 
Plaintiff under the Statute 
of Ghocefter to Colts is re- 
ſtrained by the 2 . 1. 
c. 16. 103 mon þ big - ezw?* 1 


"WK 
- 
. 
rims ff F ., %E ' N DE 
Ls T +7 fy - ei , * 
4 ff w 4.4 4 «+ 2. — = 1 


* = 21 = 15 246 — 
acted, „ That in all Actions 
« upon the Caſe for ſlanderous 


% Words, to be proſecuted in any of 
e the Courts at VMeſiminſter, or in any 


Court whatſoever that hath Power 


c to hold Plea of the ſame, if the 
e Jury upon the Trial of the Iſſue 
« in ſuch Action, or the Jury that 
& ſhall enquire. of the Damages, do 
« find or aſſeſs the Damages under 
c forty. Shillings, then the Plaintiff or 


::M Plaintiffs 1 in ſuch Action ſhall reco- 


ver 


+ 


Coſts. 


9 ver only ſo much Coſts E the Da- 


Wy mages ſo given or, aſſeſſed amount : 


+ unts without any further encreaſe 
65. . dne 0 an 


* 


* is fad. to * 1 ie Salk, 207. 


Mich. 5 Car. 1. by all the Juſtices of 


the King's Bench and Common Pleas, | 


that although the Court are reſtrained 
by the 21 Ja. 1. c. 16. from giving 
Coſts de incremenio in an Action of 
Slander, where the Damages found or 
aſſeſſed by the Jury do not amount to 
forty Shillings, the Jury are not bound 
thereby: but on the contrary, that they 


may find or aſſeſs Coſts to the Amount 


of Ten Pounds, although they only 
find or afſeſs. Damages to the Amount 
of Ten Fence, | 


_ Notwithſtanding the Generality of 


the Words of the 21 Ja. 1. c. 16. in 


any Court whatſrever, the Conſtruction 


has conſtantly. been, thit. if an Action 


wb * Caſe for Words be brought 


C 3 ! 101. in 


Cro. Car. 141. 
Lawe & Hor- 


wood. 


Lord Raym. 


E oſts. 


in an inferior Court which cannot 
hold Plea to the Value of Forty Shil- 
lings, the Plaintiff is intitled to full 
Coſts notwithſtanding the Damages 
found or aſſeſſed be under Forty Shil- 
lings; for that this Statute can only 
extend to Courts wherein the Jury 
have a Power to find or aſſeſs Damages 
to the Amount of Forty Shillings. 
The Conſequence moreover if the 
Conſtruction was otherwiſe would be, 
that a Plaintiff could never recover full 
Coſts i in ſuch inferior Court. 


The 21 Fa. 1. c. 16, does not ex- 
tend to an Action upon the Caſe for the 
flandering of a Title, the ſpecial Da- 
mage being in ſuch Caſe the Gift of 
the Action. 


It Rp to be ſettled, that if a ſpe- 


5 f. Gib. cial Damage be laid as a Conſequence 


bon. 
. j 


of the ſpeaking of Words not action- 
able in themſelves, the Plaintiff in an 
Action upon the Caſe for the Words is 

intitled 


intitled to full Coſts, although the Da- 


mages found or aſſeſſed be under Forty 
Shillings ; for that, as the ſpecial Da- 
mage is in ſuch Caſe the Giſt of the 
Action, it is not an Action upon the 


Caſe for Words within the Meaning 
of the 21 Ja. 1. c. 16. 


1 


23 


It ſeems alſo to be ſettled, that if in OD. Oer. 163. 
an Action upon the Cafe for Words in S. 645. 


themſelves actionable a ſpecial Da- 
mage be laid as a ſubſtantive and in- 
dependent Injury, and not as a Conſe- 
quence of the Words; as if it be for 
Words importing a Charge of Felony, 
and for procuring the Plaintiff to be 
arreſted and carried before a Juſtice of 
the Peace ; the Plaintiff is intitled to 
full Coſts although the Damages found 
or aſſeſſed be under Forty Shillings ; 
becaufe the procuring of him to be 
arreſted and carried before a Juſtice 
- of the Peace is not laid in fuch Cafe 
merely in Aggravation of Damages 
but as a diſtinct Injury. | 

| C 4 As 
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Colts. 


As the Determinations are contra- 
dictory upon the Point, whether the 


Plaintiff in an Action upon the Caſe 


for Words be intitled to full Coſts, al- 
though the Damages found or aſſeſſed 
be under Forty Shillings, where a ſpe- 
cial Damage is not laid as a ſubſtantive 
and independent Injury but as a Con- 
ſequence of Words in themſelves ac- 
tionable, it will be proper to mention 


the principal Caſes upon this Point. 


In one Caſe, wherein the Plaintiff 


declared for Words in themſelves ac- 


tionable, by reaſon of the ſpeaking of 
which he loſt the Cuſtom of J. S. and 


4. N. it was holden, that as the Da- 


mages found were under Forty Shil- 


lings the Plaintiff ſhould not have 
fall Colts ; and per Cur. where Words 
are actionable in themſelves and the 
ſpecial Damage is laid only in Aggra- 


vation of Damages, the Action is pro- 
perly an Action for Words within the 


Meaning of the 21 79.1. c. 16, 
In 


Coſts. 


Ina ſubſequent Caſe, wherein the u in 
Declaration was in the ſame Terms 137. Derny 


. and the Damages found were, under 


Forty Shillings, it was inſiſted for the G. 2. 


Plaintiff, that unleſs the ſpecial Da- 
mage did take this Caſe out of the 
21 7a. 1. c. 16. he would be with- 
out Remedy ; for that no Declaration 
could be framed for ſuch Damage, 
without laying the Words by the 
ſpeaking of which it was occaſioned. 
For the Defendant a Diſtinction was 
taken between a ſpecial Damage laid 
as a Conſequence of Words in them- 
ſelves actionable, and one laid as a Con- 
ſequence of Words in themſelves not 
actionable: And a late Caſe in the 
Court of King's Bench was cited, where- 
in it had been determined, that as the 
Words were in themſelves actionable 
the Action was, notwithſtanding the 
laying of a ſpecial Damage, within the 
Meaning of the 21 Fa. 1. c. 16. It 
was holden that the Plaintiff ſhould 
have full Coſts ; ; and per Cur. there is 


ng 


Colts. 


| no Pens for the W 


.z Barn, 104. 
Turner = 
& Horton. 
Eaſt. 16 


. G.2-mC.B. 


which has been taken. 
In a ſtill later Caſe, wherein the 


- Plaintiff declared for Words in them- 


ſelves actionable, by reafon of the 
ſpeaking of which J. S. had refuſed 
to deal with him, it was holden, that 


as the Damages found were under 
Forty Shillings the Plaintiff ſhould not 


| Have full Coſts ; and per Cur. the true 


DiſtinRion is, that where the Words 


are in themſelves actionable without 
the ſpecial Damage it is a Caſe within 


the Meaning of the 21 Fa. 1. c. 16. 


but that where the Words are not in 
themſelves actionable it is not; be- 


4 Barn. 124. 


Tithn & Glase. 


Hil. 25 8. 2. 
in C. B. 


cauſe the Action is in the latter Caſe 
only maintainable on account of the 


ſpecial Damage. 


The fame Doctrine is laid down in 
another Caſe ſome Years after: But 
as the ſpecial Damage was not found in 
this Caſe it is not properly an Autho- 
rity in Point. 0 

It 


Coſts. 
It is indeed ſaid in this Caſe, that in 
the Caſe of Turner and Horton all tie 
Caſes relating to this Point were taken 
into Conſideration: But it does not ap- 
pear from the Report of Turner and 
Horton, that any Notice was taken of 
a very material Thing inſiſted upon for 
the Plaintiff in the Caſe of Denny and 
Wigg, namely, that he could not in 
any Action recover a Satisfaction for 
the ſpecial Damage without laying the 
Words by the ſpeaking of which it 
was occaſioned, and conſequently that 
if the laying of the ſpecial Damage 
occaſioned by the ſpeaking of Words 
in themſelves actionable did not take 
an Action out of the 21 Ja. 1. c. 16. 


there would be no Remedy for ſuch 
ſpecial "_—_ 


The Plaintiff in an Aion + upon the 1 Barn, 10; 
* Caſe for Words is not intitled to full Dorer & Ro- 


Coſts, notwithſtanding the Defendant 
has juſtified the ſpeaking of the 


Words and the Iſſue upon the Plea 
of 


- —ñ— —— ꝑ ꝑk . — ⏑＋ ꝑꝑ— — — 
- 
* 


_” 
of Juſtification is found for the Plain- 
tiff, unleſs Damages, be found to the 


\ 


* 


Amount of Forty Shillings; ſuch a 
Plea being as much within the Mean- 

ing of the 21 J „ Fe; 16. MN 
l Nor lo. Nee ra 


2 Show, 505. No Colts are ble + in an Ac- 
tion of Scandalum "Magn vatum ; ; be- 
cauſe this Action did not lie at the 
common Law, and no Coſts are given 
by the Statute. . Dos it 18 


W 


C 


— 
4 LY 
* 
>> 
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ea 10 
Ti ge e oe er 


Plaintiff ; under, the Statute of 
Clear to Colts is reſtrained 


A 


28 7 71 * f; * 25 
* abe 22: 2nd123, Car. [Boll £49. 
+ for, the rproventing, of. l 


0 Intention of an Act made in the 
« Three and fortieth Year of Queen 
% Eligabetb, it is further engẽted, 
4 both for avoiding trifliog Soits in the 
«Courts. at V e/iminſter and, for 
making the, ſaid, Law effecyal,, that 
in all Actions of Tapes, Aſſault 
and. Battery and, ther perſonal Ac- 
ions, wherein the Judge at the 


290 ©« the 


"by che 22 and 23 Car. 2. C. 9. 


200 vexatious Suits contrary to tbe 


5 Trial of the 1 not find 
a *rand,gemity under * Hand upon 


5 


: 0 
we, | 
4 


*. 
S 
* 1 
*. 
% 
«. 


Coſts 


e the Back of the Record, that an 


« Aſſault and Battery was ſufficiently 
% proved; or that the Freehold or 
« Title of the Land mentioned in the 


Declaration was chiefly in queſtion ; 


4 


« the Plaintiff, in. caſe the Jury ſhall 


« find the Damndzes to be under Forty 
Shillings, ſhall, not recover or obtain 


« any more Coſts than, the Damages 


« ſo found ſhall amount to: And if 


«© any more Coſts in any ſuch Action 
<« ſhall be awarded the Judgment ſhall 
ebe void, and the Defendant is here- 


r acquitted of and from the 
7 fame.” 4 | 


By the 11 and 12 VV. 3. c. 9. it is 


_ enacted, & That this Statute and all 


the Powers and Proviſions thereby, 


* or by any other Law now in Force, 


“ made for the Prevention of frivolous 


« And vexatious Suits in the Courts of 


* Weſtminſter ſhall be extended to all 
e Suits to be commenced or proſe- 
* cuted in the Court of Great Seſſions 


9 cc for 


Colis. 


«+ for: the Principality of ales, the 


„ Court of Great Seffions for 


County Palatine of Cbeſter, the 
% Court of Common Pleas for the 


« County Palatine of Lancaſter, and 
% the Court of Pleas for the County 
#64 Palatine of Drone.” W 1 

— the e Word 
' Treſpaſs and the more general Words 
other perſonal Actions are uſed in the 


. T 
* a3. 


Gab.H.CP, 
263. 
2 Barn. 109. 


22 & 23 Car. 2. c. gi the Conſtruc- 


tion has been, that this Statute does 
not extend to any Action except an Ac- 
tion of Treſpaſs quare clauſum fregit 
and an Action of Aſſault and Battery. 
The Reaſon given for this Conſtruction 


is, that it was not the Intention of the 


Statute to prevent a Plaintiff from re- 
covering full Coſts in any Caſe, except 
ſuch wherein the Judge is impowered 
to intitle him thereto by granting a 
Certificate; and conſequently that as 
the Freehold or Title of Land can ne- 
ver be in Queſtion in any other Action 
= of 


ns Eaſls. _ 
of Treſpaſs than an Action of: Treſpaſs 
guare clatſum fregit, the Judge is not 
impowered to grant a Cettificate in any 
Action except this and an Adtion of 
beg e 8 0 e nk 

10.22 ; A, 

2 Lev, 102. 15 an Acton uf Ale id — 

— the Jury found the Defendant guilty 
1 z5 of the Aſſault only with Damages 
1 Ventr. 296. under Forty Shilling. Holes Ch. J. 
before hom the Cauſe was tried cer- 
4ified, that, the Aſſault was ſufficiently 
pPftoved, in order to have the Opinion 
__of the Cort Anbesber the Plaintiff, was 
- Provented by che new Statute from hav- 
ing full Coſts, It was holden, that he 
ſchould haye no. more Coſts, than Da- 
mages; for that the Plaintiff in ſuch 
Acdion is gat ſince che making of this 
Statute intitled to full Coſts, uyleſs 
there be a; Certificate that. the watery 
Was Aach d. „e : 


2 Lev. 124. . hos 1055 — Amid 


1 that the 22 * 2. c. 9. does 
ot) 3 not 


— 


brought'in an inferior Court, and /has 
been removed by the Defendant into 


one of the ſuperior Courts, although the 


Damages found be under forty Shillings 


been entitled to full Coſts in the infe- 
rior Court, and it is the Defendant' 8 


owh Fault that the Cauſe was got de- 5 


termined there. 
| 


A Plaintiff is not ME the 


22 & 23 Car. 2. c. i from recover- - 


not extend to any Action which was 


and the Judge do not certify: Becauſe 
the Plaintiff would in ſuch Caſe have 
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ing full Coſts, although the Damages 


found upon a Writ of Enquiry do not 
amount to forty Shillings: Becauſe it 
does not like the 21 Fa. 2. c. 16. ex- 
tend to this Caſe; but on the contrary 
is expreſly confined to the Caſe of 


Damages found by the n at the A 


of the Cauſe. 


It bas been holden, that this Statute Ca. of Pr. 


| C. B. 
does only teſtrain the, Court from 8 - Wükinſon 


Db award- v. Swyer. 


Lord Raym. 


1444. Hig- 
gins v. Jen- 
nings. 


fregit being brought for building a Wall 


_ which there was a Verdict for the Plain- 


Cofrs. 


awarding more Cofts than Damages, 
in Caſe: the: Damage found be under 
Forty Shillings and the Judge do not 
certify ʒ but that the Jury are not there- 
by reſtrained from finding what Cofts 


they pleaſe although they do not find 


Damages to the amount of Forty Shil- 
lings. 


1 It has been already mentioned that 
the 21 Ja. c. 16. has been conſtrued 


in the lame Manner. 


An Action of Treſpaſs quare OY 


upon the Land of the Plaintiff, the De- 
fendant pleaded the general Iflue, upon 


tiff with Damages under Forty Shillings. 
It became afterwards a Queſtion he- 


ther as the Judge had not certified the 


Plaintiff mould have full Coſts. There 
being another Point in the Caſe which 


was equally deciſive, Forteſcue J. and 


Probyn gave no Opinion as ta this: But 
| Raymond 


Tos. 
Raymond Ch. J. and . Reynolds 1. were 
of Opinion that the Plaintiff ought 
not to have full Coſts; it being pro- 
bable, as the Judge had not certified, 
that the Defendant did not at the Trial 


of the Cauſe inſiſt upon a 1 to 
build the Wall. 
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In arguing this Caſe another was 2 ou 48, 
cited, which was an Action of Treſ- 
paſs guare clauſum fregit for putting 
Stakes upon the Plaintiff's Ground, 
wherein the Determination was that 


a Certificate was neceſſary to the en- 
tiling of the Plaintiff to full Caſts. 


In an Action of Treſpaſs quare clau- 2 Barn. 99. 

ſum fregit the Defendant juſtified. The! — — gd 
Plaintiff made a new Aſſignment, to 
Which the Deſendant pleaded the ge- 
neral Iſſue. A Verdict being found 
for the Plaintiff with Damages under 
Forty Shillings, the Queſtion as the 
Jadge had not certified was whether he 
F ald have fall Coſts. It was holden 
Ni D 2 that 


36 | Colts. 


that de ſhould not; and per Cur. there 
3s rcally no ſpecial Pleading in this Caſe; 
for as the new Aſſignment did amount 
to a new Declaration, the Defendant was 
at Liberty to give a new Anſwer there- 
to; and as he thought proper to plead 
not guilty the ſpecial Plea is as much 
out of the Caſe as if it had never been 


pleaded. | 
— . that's Od 
Waſher v. 
Smith, cate is neceſſary to the entitling of a 


Plaintiff to full Coſts in ſome Actions 

. of Treſpaſs quare clauſum fregit, not- 
withſtanding an Iſſue upon ſome Mat- 
ter pleaded ſpecially be found for 
him; and he cited the Caſe of Tue 
and Fones Hil. 1 G. 1. 


In this Caſe, which was an Action 
of Treſpaſs quare clauſum fregit far 
breaking the Plaintiff's Houſe, the De- 
fendant juſtified his entering as Bailiff 
under  a., Proceſs. The Plaintiff re- 
plied that his Doors were ſhut and 
12405 there- 


_ 3 
| thereupon Iſſue was joined. A Verdict 

being for the Plaintiff with Damages un- 

der Forty Shillings it was holden, that 

as the judge had not certified he ſhould 


have no more Coſts than Damages. 


If this be fo, that a Certificate is 2 Ventr 180, 
neceſſary to the entitling of a Plaintiff 5. SUe57Te 
to full Coſts in ſome Action of Treſ- 

| paſs quare clauſum fregit, notwithſtand- 
ing an Iſſue upon ſome Matter ſpeci- 
ally pleaded be found for him; it of 
Courſe follows, that a Certificate is 
neceſſary to the entitling of him to full - 
Colts in every Caſe where ſuch Iſſue is 
found againſt him, although there be 
a Verdict for him upon the General 
Iſſue; becauſe this is exactly the Caſe 
as if only the General Iſſue had been 
pleaded. 


A Centificate upon the 22 & 23 
Car. 2. c. 9g. is not neceſſary to the 
entitling of a Plaintiff to Coſts, if it 
appear from the Pleadings that the 

D 3 Title 


"Cos. 
Title was in Queſtion in ſome Iffue 
wm has been found for him. Ai. 


4 Nay a Gee which ide 


no more than what appears upon the 
Record, N in ſuch Caſe be gum 


- rer ie £3 
Lord Raym. | 
1444+ Hig * 


In an Action of Treſpaſs guare clau- 


gin v. — Jum fregit the Defendant pleaded 1 not. 


nings, 


Str. 726, S. C. guilty and a Juſtification under a Rig zht 


of Way. To the Tater Plea the Plain- 
tiff replied extra viam, and the Iſſue 


| thereupon joined was found ff Ming him 
h 


with Damages under Forty 8 
It was holden, that the Pang ds Dot- 
withſtanding the Judge had not certi- 


fied ſhould have full Coſts: Becauſe 


upon the Trial of this Iſſue the Breadth 


of the Way and conſequently the 
Title thereto muſt have daun! in Ver. 
tion. | 


lo en this Cale the Court 


relied much . the 5 of 


in 


| Coſts. 39 


Ia an Action of Treſpaſs guar? clau- — 4 
fam ffegit che Plaintiff wats the. „„ White. 


breaking and enteriag of his Houſe, Ef. 8 G. 2. 


and the breaking of a Door of the 
Houſe, and there was a general Ver- 
dict for him wirh Damages under Forty 
Shillings. As the Judge had not certi- 
fied it was holden that the Plaintitf 
ſhould have no more Coſts than Da- 
mages: Becauſe the Door which was 
afflred to the ! uſe is not to be ( con- 


fidered as a perſonal Chattle, 137% 


The fime had 1 holden a 15 Ca, Pr. in C. B. 
Years before in another Action of the — - ob 
fame kind; wherein the Charge was Tab. 5 G. 2. 
breaking the Plaintiff*s Clofe and pull- 
ing up and throwing down the Piles 
and Gates thereon erected and aud. 


It is lad Sons Unt if; in an Aion Gilb. Eq. 

of Treſpaſs quare clauſum fregit there . 
be one Count for a Treſpaſs on Land, 

and another for carrying away or do- 

ing an Injury to a perſonal Chattle, and 


D 4 a ge- 


.Caſts. 


2 general Verdict be found: ſor the 
Plaintiff, be is entitled to full Coſts, 


naotwithſtanding the Damages be under 


Forty Shillings and the Judge has nat 
certified: Becauſe as no Title to Land 


' could be in Queſtion upon the fecond 


M. S. Rep. 


Knightly v. 


Buxton. 
Hil. 23 G. 2. 
in K. * 


Count, it was not in the Power of the 
Judge to grant, 2 Certificate ene 
... eee oa 22g | 


This Doctrine is. reco ed 16 
very modern Caſe, bereit chere v was 
one Count for a Treſpaſs upon Land 
and another for taking and carrying 
away a Hog. A general Verdict be- 
ing found for the Plaintiff with Da- 


mages under Forty, Shillipgs, and the 
Judge not having certified, the, Queſ- 


tion was if he ſhould bave full Colts. 


It was holden that he ſhould ; and by 


Lee Ch. J. there could not in this Caſe 
be a Certificate upon the ſecond Count; 


and it has been over and over again de- 
termined, that if there be any one 


Count upon which: the Judge — 
: not 


thereupon” be” found for the Plaintiff, 
he is entitled to full Coſts; this not be- 


ing a e r e . &: 28 n 2. 
1 - 8b 51 Das evn*: 


" pw 


Ai 
It ſeems to be ſettled, that if in an 
Action of Freſpaſs'quare elaufum fregit 
an Aßportauit be charged in the ſame 
Count wherein a Treſpaſs upon a Land 
is charged, and there be a general Ver- 
dict for the Plaintiff, he is entitled to 


full Coſts;'' notwithſtanding the Da- . 


mages be under Forty — 1 and _ 
Judge | has not certified. I 


As. the Caſes. however differ as * | 


what does amount. to an A/portavit,. it 
will not be amiſs to mention the Wy 
cipal « ones upon this Point. | 


tea · Certificate," and an Iſſoe 


41 


It is in one Caſe holden, that the ves 215. 


Jeaſt removing of a Thing ſevered from Ano 


ag 


I ee 


tied off the Premiſſes, does amount to 


_ Colts. 


an 'Afportavit ſufficient to entitle 2 
Plaintiff in an Action of Treſpaſs quare 

clauſum fregit to full Coſts ; notevith- 
ſtanding the Damages found be under 
Forty Shillings and the Judge has not 
certified, 


Skin. 6. | And ic is i apother Cole laid down, 

Fro. . nick. den © carrying off the Fremiliee'is not 

W. 3- in ſuch Caſe to the aue 
of « Plaintiff to full Colts, | * 


Str. 633. In another Caſe the Queſticn was, 
11 6. 0. whether the breaking down, tearing 
| up and ſpoiling of five Poles: erected 
and affixed in the Plaintiff's Cloſe did 
amount to an Afportavit. It was hol- 
den chat it did not; for that by an 4/- 
portavit is meant an entire e 
away. OL 


The Court did upon this Occafion 
"3 Aapreſi a Diſſatisfaction with the Caſe 
m Ventris juſt now cited; and in Sup- 
port of their Opinion in the preſent 
* Caſe 


Coſts. | 43 
_ *Caſe. relied nene Caſe of 
Franui and Holland EAA has 


ar ta, this Cale, which w * 
tor beeaking he Plaintiff's Cloe, And and 
pulling, up and throwing down three 
Perches of Hedge there lately erected, 
it Was inſiſted for the Plaintiff, that 
ſuch pulling up and throwing down 
could not be without . ſome Degree of 
Aſportstion: But it vas holden, that 
an < wig e an entire carrying 
A Way. 


Dion ent an 

In a FAIR Cale, which was Ca Pr. in C. 

Treſpakd peer claim fregit for break- 35. P 

ing the Plaintiff's Cloſe, and pulling end. Trin-$ 

up and throwing down the Pales l., 

Gates thereon erected and affixed, it 

was holden, that as the Damages found 

were under Forty Shillings and the 
adge had not certified the 1 

thoald not have full Coſts. 


5 1 be the idk Gpinins 
n in an Action of Treſpaſs quam 


c clauſum 


= — - 1 —˖Ü—f—— — — 


dhe ſame Count the breaking and lock- 
1. ing up of his Houſe, and the taking 
and detaining of certain of his Goods 


Cots. 
clauſum fregit à ſubſtantive. and inde-, 
pendent” Injury to a perſonal Chattel be 
charged in the ſame Count wherein a 
Treſpaſs upon Land is charged, and 
there be a general Verdict for the Plain- 
tiff, he is entitled to full Coſts, not- 
withſtanding the Damages be under 
Forty Shillngs and the Judge! has not 
certified. 0 


But as the ky is laid 4 . 


ſom̃e Caſes, it will not be amiſs to men- 


tion the enn Caſes upon this Point. 


272 5. $3) 4 


if 5 one Gau che Plalntitf charged... in 


therein for the, Space of a Month. 
The Verdict being general, the Da- 


mages being under Forty Shillings, and 


the Judge not having certiſied, it was 
holden that the Plaintiff ſhould not 
have full Coſts : and by Giibert Ch. B. 


* I doubted ſomewhat at firſt 


I am 


Colts. 
Jam now clearly of Opinion with my 
brethren that the Plaintiff ought not to 
have more Coſts than Damages. As 
there is in this Caſe no ſeparate Count 
for the taking and detaining of the 
Goods; but this is connected with the 
breaking and locking up of the Houſe, 
as to which the Title might certainly 
have been. in Queſtion, it muſt be con- 
ſidered as laid merely in Aggravation 
of Damages and not as a Subſtantive 
and independent Injury. Some Streſs 
is however in this caſe laid upon there 
being no Aſportavit charged; and it is 
ſaid, that a detaining is not alone ſuf- 


ficient to warrant an Action of Treſ- | 


fo vi et armis. 


In another Caſe the Plaintiff declared 2 Barn. 108. 


Milburn v. 


45 


for an Aſfault upon him in the Pariſh Read. Trin, 
of A. and for taking and carrying away 17 G. 2. 


the Coals of the Plaintiff, and for ſpoil- 
Ing other his Coals there, and for tak- 
ing and catrying away other Goods and 
© Chattles of the Plaintiff's there. The 
70 8 | | Defend- 


Colts. 
Defendant was found not guilty of the 
taking and catrying away of the Goods 
and Chattles: But as to the Reſidue 
there was a Verdict for the Plaintiff 
with Damages under Forty Shillings. 
There. being no Certificate cither that 
the Battery was fufficiently proved of 
that the Title was in Queſtion, Willis 
Ch. J. and Abney J. were of Opinion, 
that the Plaintiff ſhould not have full 
Coſts: But Burnet J. who was af a 
different Opinion ſaid, that as Part of 
what is found for the Plaintiff, namely 
the ſpoiling and carrying away of his 
Coals, is not within theMeaning of the 
22 & 23 Car. 2. c. 9. he is lea to 
full Coſts, notwithſtanding he has joined 
in the ſame Action an Aſſault and Bat- 
tery which is within the Meaning of 
this Statute. He obſerved alſo, that 
as the Treſpaſs is laid generally in the 
Pariſh of A. and not in any particular 
Cloſe of the Plaintiff the Title could 
never have been in Queſtion, 


= a 
. 


In 


- Tn another Cafe the was u 2 Barn. 127. 
Treſpaſs wich Cattle in the' Plaintiff's Bernet. 
Cloſe, and bruiſing, preffing and ſpoil- G. —_ a 
ing his Apples there found. The Ver- 

di& being general, the Darnages being 
under Forty Shillings, and there being 

no Cettificate, it was holden that the 
Plaintiff ſhould have no more Coſts 

than Damages; and per Cur. the Ap- 

Ples althongh lad to be chere found 
nnn 42 . 


In another Caſe hal the Plaid Str. 55 r. 


declared for the breaking and entering — — 1 


of his Cloſe, and for the chafing of his Fat: 9 C. . 


Bull, there was a general Verdict for 
the Plaintiff with Damages under F orty 
Shillings. As the Judge had not cer- 
tified * Queſtion was whether the 
Plaintiff ſhould have full Coſts. It 
was holden that he ſhould; and per 
Car. the 22 & 23 Car. 2. 6. 9. extends 
only to Actions of Freſpats in which 
'the Title to Land might have been in 
Queſtion : But no Title to Land could 
1 2 be 


\ 


| 4 


x Barn. g1, 
Arnold v. 


Colts. 
be in Queſtion as to that Part of the 


Plaintiff's - Caſe which —_—_ to the 
_ of his Ball. | 


10 another Caſe - TI in the 


. "Declaration was breaking and entering 


Eaſt. 7 G 


1 Barn. 92. 


Caruthers 


v. Lamb. 


the Cloſe of the Plaintiff and chaſing 


his Sheep. A general Verdict being 
found for the Plaintiff with Damages 
under Fe orty Shilliogs, and there being 
no Certificate of the Judge, a Queſtion 


aroſe whether the Plaintiff ſhould have 
full Coſts. It was holden that he ſhould ; 
and per Cur. wherever an Injury has 
been done to - a perſonal Chattle * 
Plaintiff is entitled to full Coſts. - 


In another Caſe, EL the Plain- 
tiff declared for an Aſſault and Battery 


Mich. 8 G.2. and tearing his Clothes, there was 2 


general Verdict with Damages under 


Re 
wt © 


Forty Shillings... It was in this Caſe 
holden, although the Judge had not cer- 
tified, that the Plaintiff * * 
full Coſts. "whe 


1 


Gn — © 
t does not appear from the Report 
of the ſiye laſt Caſes; that the Charge 
of the Injury to the perſonal Chattel 
was contained in the ſame Count 
wherein the Treſpaſs. upon Land * r 
n ee was charged. 


7 


But this muſt certainly have, hh: the Ante, p. 39, 

Cale otherwiſe no queſtion, concerning“ 

. Caſts could have atiſen; it being, quite, 

cleat from the Caſes which have been 

before mentioned, that if in ao Action 

of Treſpaſs. quare clauſum fregit As 
an Action of Aſſault and Battery an. 
Injury | to a perſonal Chattel be Hated 
in a diſtinct Count, and there be a Wo, 
neral Verdict for the Plaintiff, he is 
entitled to full Coſts notwithſtanding 
the Damages be under Forty Shilliogs 
and the Judge | has not aged. | 


F In ancthet Caſe the Plaintiff declared's — V 

for the Entry of ſome diſeaſed Cattle ©" . 
belonging to the Defendant into the Fiu, G. 1. 
Cloſe of the Plaintiff, per quod ſome of 


* 


the | Plaintiff's Cattle © were infected; 
There being in this Caſe a general Ver- 
lings, and the Judge not having cer- 
tified; the Queſtion was whether the 
Plaintiff ſhould: have full Coſts, * Pratt 
Ch, J. Powys J. and Forteſcue J. were 
- of Opinion that be ſhould, and by. 
them; the conſequential Damage is 4 
Matter for which the Plaintiff might | 
have had a diſtin Satisfaction, it being 
lke the Caſe of an Action brought by 
a "Maſter for the Battery of his Serva 
per quod he loft the Service of ſuch 
Servant, which 1s certainly not within 
the 22 & 23 Car. 2. c. 9. The true 
diſtinction Fl that where the Matter laid 
in Aggtavation of Damages would have 
entitled the Plaintiff. to a diſtinct Satiſ- 
faction there he ſhall have full Coſts, 
_ notwithſtanding ſuch Matter be laid in 
A ggravation of Damages. Afportation 
of Trees is a Ground for an Action of 
Trovet; yet it may be laid ia Aggravation 
of Damage in an Action of W 


Colts. 


{Miſh enter ny Clbfe ind (mo 
5 the chili df 4 0 — . 
325 Wrong; yet it may 


4 Toe e j "Rect as 
He aid; whith was denied by che other 
three; a Recovery In this Action would 
not be pleddable in Barr to an Action 
een the Caſe for the ſpecial Injury! 


and keeping him out of it for the Space 
of one Month, per pub he was put to a 

teat Expence th ret” 10 regain the 
5 5 thereof, and 50 in" the mean 


| Thete being ig this Caſe 4 ge- 
nd Verdia for the Plaidtiff with Da- 
wages under Forty 4 be and thefe 
being no Certificate of the ' „it 
Was holden that the dads ould 


Ipecial Damage hien cötnes under the 
3 E 2 an fer 


* Mattel b A Feen 2721 J. 
of 


t anothet Caſe the Pmintifr declired So. 5 i 


break in. and ent His Houſe, Miher. 
for 2 1 * 


: C 
# * 


1 79 bf the Profit "and. Uſe of the 


not have full Coſts; and per Cur the 


_ 


„ 


. 


Sor WAA 


Was Whether, AS, the 
(certified, he Was ona upon the ſe- 
-cond. Count to foll. Coſts. It was 


5 quod is laid . in rr | 
f Damages, the Reſidue being a | plain 
Treſpaſs , quare: claufum Fregtt | 45 to 
which the Title might very well have 
been in Queſtion; and if ſo there might 
have been a Certificate from the; Judge, 
which, not being granted the Plaintiff 
ought to. ; have no more : Cots than Da- 


* 3 — HY a 2 3 | 
Io another Caſe the Plaingiff declared 


1 ig dne Count for. an Aſſault and Bat- 
tery, and i in another for an Aſſault and 


Battery and throwing bim down upon 
- the Ground. which Was covered with 


Water, and thereby wetting his Cloaths. 
A general \ Verdict being, 1 in this Caſs 
-* found: for the Plaintiff with Damages 


ßer Forty, Shiln ings, the. Queſt jon 
Judge had not 


holden that be was not; nd by Lee 


Ch, ]. the wettipg of the Cloaths i is in 
1 
bs this 


* 
ont * F 
2 o = m 
* # » 
* 
2 : a 
- = 
0 


this Caſe charged as a Conſequence, f 
the Battery, and cannot be ſo ſeparated 
therefrom as to make it a diſtinct Iu- 
jury. Denniſon J. The Damage to the 
Cloaths is charged in this Caſe to be 
conſequential; for the Word thereby 
means the ſame as per qudd. If it had 
been charged that Water was thrown 
upon the Plaintiff's Cloaths, and that 
thereby his Cloaths were ſpoiled, he 
would have been entitled to full Coſts. 


% 


If in an Action of Treſpaſs quare 2 Ventr, 180, 
clauſum fregit there be a Verdict for ;7 * Fe 8. 
the Defendant as to that Part of the | 
Caſe wherein the Plaintiff charges an 
Injury to a perſonal Chattel, whether 
this Charge be contained in a diſtinct 
Count or in the ſame Count wherein 
a Treſpaſs upon Land is charged, and 
there be a Verdict for the Plaintiff as 
to the Reſidue with Damages under 
Forty Shillings, the Plaintiff is entitled 
to no more Coſts than Damages unless 

| E z i 
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| the fudge” certify ; Becauſe it is in 
'Caſe found that no Injury was 
to 98 and the 


7 
b * 
STI] . 
* 
* 
| 2 N 1 4 „ 
O Y y 
# © | : 
« - * f 
* 
# 
* 
þ * $ : ? 
. 
( | ; 
4 . FR. | © % 
* 
N 9 * - 
. * 
: A | | 
oy 
6 . 
of — * » N 
. % Fog . 
* 
* . 
f 4 . oo o 2 
1 © » 1 N 
9 . * * , a 
* 
% 5 * 1 . . 
w o - = * * 
— 
* 9 * + © ns 4 a : Z y 
. 0 F N 
. , . a 
* 
= 
. 
- » , | 
1 . ; 
— 111 F F 
' KY - a 
? / 4 2 l 
| : " ä 5 8 A. * on 
K 7 9 * 7 * 
„e , 4 
* : ” . 
- * T e 
1 * ®, 
— * — * p 
F M © © 8 
5 «4 +4 1 * * * N ** 
* . 4 9 
. 
p „ 
= 
. _ - 
* 
= : — 
x 
* 
* 
N 4 4 . | * 
„ 4 * 
} F S . 5 „ 1 4 } 4 
J , * 
— - - 
| . . * : ” 
. ” 
. - * * 
er 7 
o 
Pa N ® 
% 
= * 4 
\ Ds ' 
. 
. 
* 
* 
. = 
1 
, - 4 k 
* J F 
N 9. — * LAS 4a * - 
— a ” „ 8 SO 8 — 
„ en {Lat + 2 „ = I Va » - . * 1 9288 o * . 3 
5 „ * 1 * y „ | 2 \ - - 
. FY - ug - OE 4 wa 3 4 9 - = * 
= + 6 = 8 „ 4 os © a a8. 7s W * 1 32 wx v4 
\ We . mies 8 4 * . A -r 4» ones A. \ 0 RY . 4 = 43 b 


* * 


71 
, * 
o * :, 
* - 
- an - 
* 4 * 
* 


In what Caſes is Refiraint put 
upon the Right of a Plaintiff 
to Coſts by the 22 & 23 
Car. 2. c. g. is taken off by 
the 48 5 W. & M. e. 23. 


Y the4& 5 M. & M. c. 23. Par. 

to. after reciting that great Mif- 
chiefs do enſue by inferior Tradeſmen, 
Apprentices and other diſſolute 2 
ſons, who follow hunting, fiſhin 
other Game, to the Ruin of - ci 
ſelves and Damage of their Neigh- 
bours, it is enacted, * That if any ſuch 
6 Perſon fhall preſume to hunt, hawk, 

b fiſh or fowl, unleſs in Company 
ce with-the Maſter of ſuch Apprentice 

E duly qualified by Law, ſuch Perſon 


E 4 «* ſhall 


6 


« ſhall be ſubject to the Penalties of 
<« this Act, and may be ſued for a wil- 
« ful Treſpaſs in ſuch coming on any 
« Perſon's Land, and if found guilty 
ce thereof, the Plaintiff ſhall not only 
recover his Damages thereby ſuſtain- 
« ed. but his full Coſts of Suit, any 


„Law to the Wa not withſtand- 
«Cz: ing.  £#* 


— 


Com. 26. It has been boden that a Clothier is 
Talboys. an inferior Tradeſman within the Mean- 
| ing of this Statute ; and it is in the ſame 
Caſe ſaid, that by inferior Tradeſmen 
is meant every Tradeſman who is not 


qualified 1 Mil Game. * | 
* N hoy. In a very modern Caſe the * 
Mingey. was, whether a Surgeon and Apothe- 


r o G. a. caty not qualified to kill Game was an 


- inferior Tradeſman within the Meaning 
of 4 T5. SAL 6. 23. 


ad the Judges did in this Caſe oY | 
in Opinion — gave their en | 
Ns: N ö 

Noel 


Colts. 


| Neel J. notwithſtanding What is lad 
down in the Caſe of Bennet and Tal- 


boys, I cannot think that by the Words 
inferior Tradeſmen in the 4 & 5 W.S 
M. c. 23. every unqualified Tradeſman 
is intended; for if that ſhould be the 
Conſtruction theſe Words might ex- 
tend to a Merchant worth a hundred 


thouſand Pounds. As this | Statute 


ſeems to be calculated only for prevent- 
ing inferior Tradeſmen of a diſſolute 
Character from hunting, I am of Opi- 
nion that the preſent Defendant is not 
within ay * thereof. 


Bathurſt]... The ConſtruQtion of 
the Words inferior Tradeſmen. in the 
Caſe of Bennet and Talboys appears to 
me a very reaſonable one; becauſe it 
ſeems to be conſiſtent with the whole 


Tenor of the 4 & 5W.&M. c. 23. 


In-an antecedent Clauſe of this Sta- 


tute a Power is given to ſearch the 
ns of all ſuſpected Perſons, how 


much 


57 


* C of , | 


much ſoever they might be worth, not 
gualified to kill Game; and in the very 
Clauſe upon which the preſent Queſtion 
ariſes, an Apprentice is forbidden to 
hunt, unleſs he be in Company with 
his Maſter and fuch Maſter be duly 
ified : which ſhews that a: Maſter 
unqualified is not at any Rate to hunt, 
Upon the whole I cannot help being of 
Opinion, that the preſent Defendant is 
an inferior Tradeſman within theMean- 
| ing of this Statute, 


Clive J. 1 am of Opinian that 
the preſent Defendant is an inferior 
Tradeſman within the Meaning of the 
4 SM.. c. 23. The Court ought 
as I conceive to draw ſome Line in con- 
ſtruing the Words inferior Tradeſmen 
in this Statute; for it would be very 
difficult to aſcertain in every particular 
Caſe, whether the Degree of Inferiority 
be ſufficient to bring a Tradeſman 
honey the Meaning thereof; and there 
| cannot 


cannot as 1 think be a more proper one 
drawn than to hold that they _—_ 


ere ee W 


Wiles Cb. J. Wbegerer any. Part 
of 2 Statute is ag in the preſent, Caſe 
penned iq obſcure 3 it is 2 o 
Means neceſſary for the Court ta 
a Line in the ConſtryFiog af ſuch \Part, 
it being always ſufficient. to determine 
9 5 the particular Caſe under Con- 
ſideration be within the Meaning t chere 
of. It was not Years ago unani- 
mouſiy agreed by che Judges, who met 
to canſider of a Caſe referred to them 
upon the Statute againſt Sheep- ſtealing, 
that it was 2 * for them to 
draw a Line as to the 3 of the 
Words orber Cattle uſed in that Sta- 
tute; for that it was ſuffieient to de- 
termine whether theſe Words did ex- 
tend to the particular Caſe then refer- 
red to them. The Caſe of Bennet 
and Talboys is by no Means a conclu- 
* ONO 1 ; for it does not appear 


from 


Coſts. 

from the Report thereof that it was 
fully argued: It ſeems to me that the 
Words inferior Tradeſmen, as they 
ſtand connected in the & 5W.& M. 

c. 23. mean Tradeſmen who are diſ- 
ſolute and follow hunting to the Ruin 
of themſelves as well as to the Damage 
of theit Neighbours. I think alſo, 
that it was 4 Matter ptoper for the 
Jury to have determined whether thie 


preſent Defendant be a Tradeſman of 
this Kind; and as it is not ſtated that 


he is ſuch a Tradeſman the Court ought 


not to preſume it. Upon the Whole 


F am Opinion, that the preſent De4 
feridant i is not an inferior Tradeſman 
Within the Meaning of this Statute: = 


The Court being thus equally... ti 
vided: no Rule was made; and conſe» 
quently the Plaintiff, as the Damage? 


Judge had n not ot certified, 59a 52270 
ne Galt eee men 


* 0 — 
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Coſts 
GCE N 10 
515 a r 1H Wan: 
8 Ar IM 
10 what Caſes the Reſtraint ut A 
upon the Right of a Plaine 
Ro 5% pen ne = 


2. c. 9. may be taken off by 
ys Certificate. upon the 8 and 
90 W. 79 7 C. 11. : | . 


3 


1 . 


T has bits) acces l Wien; chat ny Ante, p. 34- 
the Conſtruction put upon the 
22 U 23 Cur. 2. c. g. a Judge could 
not certify in an Action of Treſpaſs 
quare clauſum fregit unleſs the Free- 
hold or Title to the Land was in Queſ- 
tion. The Conſequence of this Con- 
ſiruQion' was that the Plaintiff in an 
Action of Treſpaſs quare clauſum fregit 
conld not recover his full Coſts for any 
Treſpaſs, how wilful and r malicious ſo- 
ever 


malicious, the Plaintiff (hall regover 


— 59 


exer it was, if the Damages found wers 
under Forty Shillings, unleſs the Des 


fendant did iafiſt upon ſome Title to 
the Land: The THobnverlenty of this 


being found very. great; it ig for the 
preventin of wilful and malicious Tref- 
paffes Mts Hog gn. z. . 1 . 4. 
enacted; <* That in all Actioſis of Treſ- 
"cc pals, wherein at the Trial of the 
. Cauſe it ſhall appear and be cettified 
by the Judge under his Hand upon 
te the Back of the Record, thut the 
% Treſpaſs of which any Defendant 


e ſhall be found guilty, was wilful and 


not only his Damages but his full 
« Coſts of Suit, any former Law + 
= * the a a» Aa 


in a: Ache Treſpals. quare oh 
fun fregit the Plaintiff charged the 
breaking of bis Cloſe and 4 
down of His Graſs; It appeared in Evi- 
dence that the Plaintiff's Cloſe adjoined 
to the Back Part of the Defendant's 


9 Houſe; 


by at * a 
*1 1 * 
* 4 
ow " 
uy * : 


Houſe, which was 4 publick Houſe ; - 
that the Defendant did ſometimes ſet a 
Table for his Gueſts and ſerve them in 
this Cloſe ; and that he in Company 
with others did frequently walk there- 
in, and ſumetimes ſhodt with Bows and 
Arrows. It was, ſaid by Hoſt Ch. J. 
before whom the Cauſe was tried, pat 
the Plaintiff can in this Cafe only reco- 
ver for the Damage proved to be done; 
becauſe the Jury muſt be governed by 
Evidence! But he added, that if the fury 
ſhould find the Damages to be vf 
Forty Shillings he would certify, in 
order to entitle the Plaintiff to full 
Coſts; for that this is a wilful and 
malicious Treſpaſs within the Meaning 
of the 8 & « 9 V3. c. 11. which ex- 
tends to 15 Treſpaſs that is not 

both mall e Kc 


CHAP, 
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Ok. the Right--of a Defendant 


* to Cofts Gin 87 1. 2 55 
be 10 IE, N d, 3 Wo wa 4 


2 eee — Ante vir T r 5 

Y-. the, Statute of Barbe 6. 
Coſts are given to the Defendant 

in a Writ of Right Ward in Caſe. there 


h . _ 0 


4 OT 


No > Provifon ; is * by ihe Seatute 


: 


| of "Glpceſter for the Coſts bf a 'Defend- 


ant. The beſt Reaſan perhaps which 
can be affigned for this is, that the 
Coſts of a Defendant were at the Time 
of making this Statute ſo inconſiderable 
as not to be an Object worthy the-At- 
tention of the Legiſlature. If the giv- 

ns o — to a Defendant had been 
omitted 


omitted in! a Seatute by Accident an 
Opportunity would' ſoon after ive 
been taken of giving them: Wherzas 


4 it is in Fact true, that no Proviſion was 


made for the Coſts of a Defendant from 


the Time of making... the Statute of 


Gleceſter. until the Twenry-third, Year of 
the Reign of Henry the Eighth, except 
in an Action of a Replevin and Suit 
on a Writ of Error; in the former 
of which Caſes the Defendant is to be 
Rn} as an Actor, and in the latter 
the Proviſion i is for the Coſts the Plain- 
tiff in the original Action is put to 
upon Account of the Writ of Error. 


| By the 23 H. 6. c. 1 ß. it is enacted; 
« That if in certain Actions therein 
2 mentioned the Plaintiff be nonſuited 
« aſiet the Appearance of the Defen- 
cc dant, or a Verdict paſs againſt him, 
« the Defendant ſhall have Judgment 
c to recover his Coſts to be aſſeſſed 
4 by the Diſcretion: of the Judge or 
6 Judges of the Court, and ſhall have 
02 We - © the 


« the like Process and Exccution,for 
«« the Recovery, af bis Coſts,.a8.the; 
«« Plajnuff ſhould. have had, in, Cale 
«« Judgmen had been gixen fon him. 


C. Elia 46f. A ſpecialł Verdict baving been found 
Allop and . upory which there was afterwatds Judg- 
; ment for the Defendant, a Queſtion 
aroſe whether the Defendant was ent- 

titled to Coſts under the 23 H. 8. c. 1 5. 

It was 'holden that he was, and per 

Cur. a ſpecial Verdict when Judg- 

ment is given thereupon becomes as 

much a' general one as if a general 


verdicd had been at firſt found. 


It is not neceſſary to enumerate the 
1 mentioned in the 23 H. 8. 
15. Becauſe the Proviſions thereof 

are by the 4 Ja. I. c. 3. extended to 
every Action in which a Plaintiff or 
Defendant may recoyer his. Coſts, | 


By the 4 Fa. r. c. 3. after reciting 
that the 23 H g. c. 15. has been a very 
2 Law to the Common-wealth, 
8 and 


£8.” 


and thi thany live bern thereby di(2* 
courage Rein Bringing vexatious Ac. 
tions, by Retr they. were to make 
Recompence to the Parties unjuſtly 
vexed, it is enacted, © That if any 
« Petforr (tall commerte it any Court 
« atly Ackion whatfoever, in which the 
65 Plainrif ot Dematidant might Have 
&-Cofts ih cafe judgment ſhould be 

« ofyen for him, and the Plaintiff or 
6 Demandant ſhifl be nonfuited after 
* the A of the Defendant, 
4 ot a Verdick pats alt Hith, that 
c thert the e in eve fuck 
& Action (Mill have fads ment to re- 
« ver His Coſts, to" be aſſefled and 
« jevied as Coſts are in certaln Cafes 
« to be aſſeſſed and levied by the Law 
« of the' Twenty-third Lear of the 
Reign of King Heut the Eighth,” 


à common —— bring an Action 
for the Whole or Patt of à Sum of 


Money vet as # OE by a Statbee, 


F 2 he 


It hes alteady been fen, that if Ante; p.g. 


Coſts. 


he cannot, notwithſtanding there be a 


Verdict for him, recover Coſts unleſs 
theſe be given by the Atl inflicting 


the Penalty. 


The 8 of chis is, that a 
Defendant i in ſuch Action cannot, not- 
withſtanding there be a Verdict for 
him, recover Coſts either under the 
23 H. 8. c. 15. or the 4 Ja. I. c. 3. 


unleſs Coſts be given to the Plaintiff 


in Caſe there be a Verdict for him — 
the Statute inflicting the Penalty: 
cauſe neither of theſe Statutes do ” 


| Colts to a Defendant in any Action ex- 


cept ſuch wherein the Plaintiff might 


e have recovered Coſts. 


But it is by; the 18 Elie. c. 5. par. 3 
enacted, . That if any common Ia. | 
« former ſhall willingly delay his Suit, 
te or ſhall be nonſuit, or ſhall have 


„ the Matter paſs againſt him by 
« Verdict or judgment in Law, the 
« ſaid Informer * pay to the De- 


r fendant 


0 « kendant his Coſts, Charges and 
Damages, to be aſſeſſed by the 
C Court in which the ſame Suit ſhall 
6 b er ab 25 15 ö . 
I 1s howerei u by Par: 7. 

* That this Statute ſhall not extend to 
any Officer who, in reſpect of his 
Office has beretofore lawfully uſed 
« to ſue upon penal Laws, nor to any 
Officer ſuing for Maiers OY con- 
* cerning. his Office. . 4 
53 has been holden, 1 18 * Fatt, 35,36 
cn 5. extends to an Action brought by; 581. 
a common Informer upon a repealed 
Statute; for that it is a greater Vexa- 
tion to ſue upon a Statute which is not 
in Force: and likewiſe that it extends 

to an Action brought by ſuch Informer 

in a Court not having Juriſdiction. 


"4. It hab lien holden, that the De-, And. 116. 
fendant in an Action upon a penal? Ton. 116. 
Statute brought by the Party injured © * 


TY cannot 


— — 
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Ante p. 8. 


Cro. Ja. 158. 
Biyt th v 


E 


opham, 


{ch, 5 Ja. 1. Declaration a good Cauſe of Action, 


66s. 


cannot recover Caſts under the 18 BAA, 


6 5. For: that this Statute. does poly 
extend to an Action brought by a com- 


mon Informer. And it is: certainly 
true that this Statute does only extend 


to an Action brought i a common 


4 former. 


But it ſeems to be " clear, that 
* Defendant in an Action upon a 
penal Statute brought by the Party in- 
jured may recover Coſts under the 
4 Fa. 1. c. 3. Coſts being by this Sta- 
_ tute 1 0 to the Defendant in every 
Action herein the Plaintiff 7 


babe recovered Coſts. 
5 Hog 


And it hag hem, alen ſhown, 
that if the Party injured bring an Ac- 
tion upon à penal Statute he may re- 
cover Coſts. ry | 


It has — holden 3 in ** Caſe, that 
if the Plaintiff do not alledge in his 


. * 15 ag entitled to Coſts 
859 1 * 


Colts. 
notwithſtanding there be a Verdict for 
him; and per Cur, Judgment 'onght 
in ſuch Caſe to be given upon the In- 
ſufficiency of the, Deco and not : 
Upon the Verdict. Por 


But a contrary Deakiae 3 is 100 den 
in three other Caſes; two of which 
are N t the Caſe of Bh 


bp D eat iin 10 
1 I, {41 ny TI's g 2 71 54 a 74 521 111 F ; 
In an Agien of Debt upon a Bead Moor. 625. 


cas the Performance of an Award the Wight 


Nonperformance of a Thing was al- Hu. 43 Ez 
lodged which was not withid the Sub- 
miſſion. The Defendant pleaded Per- 
formance of this Thing and Iſſue was 

joined tbereupon. Aſter a Verdict for 

the Defendant it was inſiſted that ne 
was not entitled to Coſts under the ꝛ3 
H. 8. c. 15. Becauſe Judgment muſt 

in this Caſe be given upon the Inſuf- 

ficiency of the Declaration and not 

upon the Verdict. The whole Court 

were of Opinion that the Defendant 

| F 4 was 


= Colts, 
was entitled to Coſts, theſe beiog given 
for the Vexation. A hor gn; 


Bes The Plaintiff kujiag beck Pen 
Fich. Hil. in an Action upon the Caſe for Words 
| which were not actionable, it was in- 
| | fiſted [that, as there ought in this Caſe 
to be Judgment upon the Inſufficiency 
| 5 of the Declaration and not Judgment 
| of Nonſuit, the Defendant-.is not ef- 
titled to Coſts. It was holden that he 
| | ' ſhould have Coſts ; and per Cur. the 
Words of the Statutes are, that the Do- 
fendant ſhall. have Coſts in Caſe the 
| Plaintiff be nonſuited after Appearance 
| | | of the Defendant, and the Vexation is 
| certainly more groſs. where a Plaintiff 
has no Cauſe of AQion, 8 bee” 


ro, Car. E. A Man and bis Wife had joined in 
Hor "an Action they ought not to have joined 
in, and there was a Verdict againſt 

them. It was holden that the Defend- 

ant ſhould have Coſts; and pe: Cur. 

the Statutes give Coſts to a Defendant 

for the V exation, and a Plaintiff hall 

never 


Colts; 73 
never avail himſelf of the Inſufficiency 


of his own Declaration or Writ to de- 
liver bimſelf therefrom. 1 


It is ſaid, that the Defendant ought Hard, 153, 


not to have Coſts if the?Plaintiff enter a bee 1 


Nolle praſegui; for that, as this is à Re- 
leaſe of the Right of Action, the De- 
fendant cannot be vexed Jak another 
Action as he may after a Nonfuit. It is 
added, that there is no Inſtance of Coſts 
having been allowed to a Defendant in 
the Caſe of a Nolte profequt - But the 
Reporter concludes with ſaying, that 
* was F, Gone 1 in this Caſe Org not 


. - 
- 
ear. | 
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CHAP. vir. 


Of the Right of a e to 
Coſts in Caſe the Plaintiff do 
not declare in proper Time, 


or diſeontinue his Suit, 


„„ 


5 the 8 Elie. c. 2, han, it is 

enacted, ** That if any Perſon, 
te who ſhall ſuc a Latitat out of the 
Court of King's Bench, do not with- 
in three Days after Bail is put in by 
* any Perſon arreſted thereupon 'put 
« into his Court his Declaration: Or 
« if after Declaration he do ſuffer his 
«« Suit to be diſcontinued, the Judges 
* of the ſaid Court ſhall award to the 
* Perſon ſo vexed his Coſts,” 


Four Perſons having been arreſted by 


Virtue of a Latitat three of them ap- 


peared and put in Bail, and for Want of 
a De- 


_— 
a Declaration in Time each of them 
ſgned a Judgment of Nonproſs. Upon 
2 Motion to ſet aſide theſe Judgments 
for Itregularity the Court had at 
firſt ſome Doubt, Whether they ought 
not all to have joined in ſigoing one 
Judgment: But the Judgments were 
all holden to be regular, becauſe the 
8 Elia. c. 2. gives Coſts to every Per- 
ſon Who hag err e n. * 
Hie v1 2 3443 vt 

By the 8 EU. c, 2. par. 5 the like 
. provibons,are made, ſor the Coſts df a 
Herſon who has been arreſted by Vir- 
tue of! a Proceſs from the Marſhalſea 
Court ar; from any Court holding Plea 
in any Action Perſonal, as are made by 
* An 2. in the 8 of a Latitat. 


And by the 13 Car. 2. c. 2, bar. 3. 
it is enacted, ** That unleſs the Plain- 
** tiff, who has ſued a Writ out of the 
** Court of King's Bench or Common 
© Pleas, ſhall put into Court bis Bill 
Hor Decleration againſt the Perſon 

| if there 


* 


— 
Tan rn 


. "I * ” : 
_—_—_  — — o — — — 4 ———— mnmÜ 5 — — 


| 


Mich. 30 Elia. between the making of the two Sta- 


Colts. 


% thereupon arreſted, in any perſonal 
Action or in Ejectione firmæ of Lands 
or Tenements, before the End of 
the Term next after Appearance en- 
<<, tered, that a Nonſuit may be en- 
* tered and the Defendant ſhall have 
Judgment to recover his Coſts againſt 
* ſuch Plaintiff,” to be ſued and fevied 
as is provided by the Statute made 
* in the Twentythird Vear of: King 
„Henry the * * 
ATWHN 3.9% 

The Proviſion ard dy d dhe 8 Ble. 
c. 2. for the Coſts of a Defendant, 
in Caſe the Plaintiff ſuffer his Suit 

commenced by a Latitat to be diſ- 
continued, is not extended by the 13 
Car. 2. c. 2. to the Caſe of a Plain- 
tiff's ſuffering his Suit commenced by 
* other Writ to be diſcontinued, 


x Leon. 105; The Reaſon of this Silence ſeems 


d 
N to be, that in the intermediate Time 


tutes it had been agreed by the whole 
Court 


Coſts. 


Court of Common Pleas, that a Plain- 
tiff cannot diſcontinue his Suit without 
Leave of the Court, becauſe the Entry 

jn fuch Caſe is recordatur per curiam; 

and that if he do diſcontinue without 
ſuch Leave the N 
| Continuance.. Ie) 26] & 


-1f this be ſo, it was not neclthery Comb. 299. 
that the 13 Car. 2. c. 2. ſhould provide Pay. 
fot the Caſe of diſcontinuing a Suit; 
becauſe the Court will never give a 
Plaintiff leave to diſcontinue * Suit 

but e Coſts. 
e | * bo. 
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1 Salk, 194. 
Thomas v. 
Lloyd. Ld. 
Raym. 337. 
992. 


Of. dhe Rigi of a Deſendant to 


Coffs. 
* 
donne ie 


CHAP. og | * 


Colts 1 in Caſe there be 1 


ö . . 5 1 8 1. 
Jiu 6 AMEGAAeNNSD.. 10 2) $3,209 
Y the 869. 3. c. 11. pur. 2. 
it is enacted, That if upon any 
« Demurrer in any Action im any Court 
e of Record Judgment ſhall be given 
e apainſt the Plaintiff or Demandant, 
«« the Defendant or Tenant ſhall have 
judgment to recover his Coſts againſt 
© {uch Plaintiff or Demandant, and 


© have Execution to recover the ſame 


« by Capras ad ſatisfaciendum, fieri far 
© cias or elxgit. 


Upon a Demurrer to a Plea of Pri- 
vilege there was Judgment guod billa 
caſſetur 5 


Calts, 


caſſetur; and the. Queſtian was whe- 
ther the Defendant was entitled t@ 
Coſts under the 8 9 V. 3, c. 17. It 
was holden. that he was not; and per 
Cur. this Statute does not extend to the 
Caſe of a Bemurtet tm Flen in Abate- 
ment; becauſa the Daſign-thereaf, a2 

appears from the Preamble, ie to pe- 
vent vexatious' Actions, and it never 
can appear upon ſuch a Plea that the 
Action is vexatious. It would alſo be 
bard, that the Defendant ſhould. in 
fuch Caſe have Coſts; beeauſe the 
Plaintiff would not have Had Cofts if 
there had AW quod reſpon- 
Aus oer. 2 


But if Idhe be vine upon. a Plea Reps 8 in 
of Abatement, and the Plaintiff at the © Ap * 
Trial thereof be nonſuited, the De- Conſtable, 
fendant is entitled to Cofts : Becauſe 
the Plaintiff if there had been a Ver- 
dict for him would have had Coſts, a 
Verdict being in fuch Caſe peremp- 


5 
| 
| 


It | 


&o Colts.” 
rr is It has been holden, that if there be 
1 * Judgment for the Defendant upon 4 
Demutrer in an Action of _— im- 

ow he 1 is entitled to Coſts. | 


ſequent Caſe, ei there 
was Judgment for the Tenant upon a 
re Hil. Demurret in an Action of Formedon, 
the Queſtion. was whether he was en- 

titled to Coſts under the 8 C9 V. z. 

c. 11. It was inſiſted for the Demand- 

ant, that notwithſtanding the Words of 

this Statute are general, it has been 
holden that a Deſendant, for whom 

there is a Judgment upon a Demurrer 

to a Plea in Abatement, 13 not entitled 

to Coſts; that it is not the Intention 

of this Statute to give a Defendant or 

Tenant Coſts in any: Caſe of a De- 

murrer, unleſs he would have been 

entitled thereto in the Caſe of a Non- 

ſuit or Verdict; and that the Te- 

nant is not entitled to Coſts in an 

Action of Formedon either in the 

Caſe of a Nonſuit or Verdict, becauſe 

the 


In a fb 


the Demandant can never recover 
Coſts in ſuch Action. King Ch. ]. 


nion that the Tenant was not in- 
titled to Caſts: Hut Tracy J. being of 


Time to conſider of the Caſe, it was 
holden that the Tenant f ſhould hot b be 


4 lowed 0 s izt od 
18 Iz, 


As the Reaſon for not alloy wing the 
Tenant Coſts in "this Cale,” "which 
is that the Demaidarit can nevef re- 
cover'Cofts in a Action of Fiomedon, 
holds equally for a Defendant's not 
ming Coſts upon 4 Demurter if an 
Action of Nuare impedit, it is very 
probable, © that the preceding Cale, 
which beſides being an anonymous one 
docs not appear to have undergone 
much Conlideration, | is not Law.” . 


G CHAP 


Dermer J.and Denton J. were of Opi- | 


a different Opinion it was argued again, 
Aﬀer a ſecond NEL ak, Tod taking | 
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art 
3 in Forma Papperis. __ 


Ard . . 6. 16. par, DRY 
» hacks That every poor Fer- 
40 bon * Plaintiff in a1 of the 


* « of the judge or Judges whece ſych 
«, ARtion ſhall be purſued to, hape his 
- Proceſs and Cquncel of Charity, 
«« without paying Maney or Fee, for 
2 the ſame, ſhall not be.compelled to 
pay any Coſts by Virtue of this Sta- 
10 = But ſhall ſuffer other Puniſh- 
« ment, as by the Diſcretion. of the 
« Juſtices or Judge afore whom fuch 
Suit ſhall depend ſhall be thought 
«© reaſonable.” 


* 


Kut. 93 
ft is faid, that if a Plaintiff ſuing Sid; Kea | 
in Forms Pauperis be nonſuited he pair, 


ſhall pa Coſts ungers Puniſh» 
— Wg „pe. bf * 5 

nüt Upon 4 Moribi that 4 Baufe $.y 
dae A ſagh Cafe: be; Whipped no 


ule was made; and Nat Ch. J. ſaid 
he had never HDW] i ES and that 


ie had no Of er for the Fujpole. 4 


8 2 4 Amp who 3 jy = 2 it 
75 do not? proceed 10 #7 
poſt 6 Hh Rane, of rs.” 
i= 55 250 ot er Pete the De- 
um is 111. every ſuch Caſe entitled to 
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2 Elia. 33. 


; er v. 


Grave. 


Str. 708. 


Turner v. 
Turner. 
2 Will. 279. 


of Coſts: where the Plaintiff 
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CT. T3 
—— * 101 3 al 120 * 


an Infant ſues = Guardian 
or Prochein Amy. 


A Infant having been — 
in an Action f Treſpaſs vi et 
| armis brought. in the Name of his 


Guardian, the Queſtion was whether 
the Defendant ſhould have Colts. . It 
was holden that * was not entitled 


to any. Lb: 


3%) + 


1 Infant Plaintiff who ſues by 
Procbein Amy is not liable to Coſts; 
becauſe he cannot while under Age 
difavow the Suit: But if a Feme Co- 


vert ſue by Prochein Amy ſhe is liable 
to Colts:z becauſe ſhe is capable of diſ- 


avowing the Suit whenever ſhe pleaſes, 
And 


Coſts. 85 
And although an Infant Plaintiff ſu- . 
ing by Prochein Amy be not liable to Tar. 
Coſts the Prochein Amy is; and if it 
appear to the Court, that the Prochein 

is not of ſufficient Ability to pay 
the, Coſts to which he may be liable, 
the Court will order, that a Prochein 
Amy who is of ſufficient res ſhall 
Y APN, « 7 41 7 
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Pro. Eliz. 63. 
303. Cro. Ja. 
229, 301. 


he brings an Action mcerly for Vex- 


Rep. Pr, in 
C. 8. 14. 
Lamley v. 
Nichols. 


Ait . hs eon! 


- 


1 0 s % 
d -. 
8 . * - * 
C. 4) — 0 


Kaas A: 75 


en Xu. 


of e rn the lin 
fes as An ace . Ad- 
. "Piniftratgr,' . n tg ei off © 


Nemuen the 23 ahh 416, 


nor the 4 74. 1. 2 5 by both 
which Statutes Coſts are given to a 


Defendant, do except the Caſe of a 
Plaintiff ſuing as Executor or Admini- 
ſtrator : But the Conſtruction has cone 
ſtantly been that ſuch Plaintiff is not 
liable to Coſts ; Becauſe as he cannot 


be perfectly conuſant of the Affairs of 


his Teſtator or Inteſtate, and ſues in 
autre droit, it is not to be preſumed that 


ation. 


If however Judgment of Nonproſi 
be ſigned againſt an Executor for Want 


of a Declaration be is in ſuch Caſe 


liable 


Colts. 87 


liable to Coſtsz, becauſe be has wow 
ſelf been guilty of 2 Default. A 


It is in c ſaid; that Leave sw. $71. 
was given to diſcontinite a Suit with- 
out paying Colts, * W 2. 
manor n 


But it was in a ſubſequent Cale Rp > 
holden, that an Executat who has Leave © Herde 
to diſcontinue his Suit muſt pay Coſts ; Norton, 
the Diſcontinnance beivg always made 
9 1 by ſome Default of his aun. 


An Aeriniſttatoe, * was ſued in R 
im ecclchaſtical Coutt for Tithes this S 197. 
from his Inteſtate, obtained a Rule for carne. 
a Prohibition. Being afterwards non- 
ſuited in the Suit upon the Writ of 
Prohibition, t the Queſtion was whether 
he was liable to Coſts, It was holden 
that he was not; and per Cur, as the Ad- 
miniſtrator was ſued in the eceleſiaſtical 
Court as Adminiſtrator, he could not 
declare in the Suit upon the Writ of 

G4 Prohi- 


88 ans. 
Prohibition otherwiſe than as ' Adebini- 
ſtrator. 190 " .) ; 4 424 | 


Salk, 207. If an Executor Jedlare upon an 35 
fimul Computaſſet with himſelf for a 
Debt due to his Teſtator, he is not liable 
to Coſts: Becauſe this Action is not 
founded upon a new Right acquired 
by him, but upon an Aſcertainment of 
a Debt due to his Teſtator. 


2m 00. - | So if an Executor bring a an Action 

* for the Converfion' of his Teſtator $ 
Goods during the Life of his Teſtator, 
he is not liable to Coſts; becauſe this 
Action is W in the Right, of his 
Teſtator. 


1 And it bas been holden, that if 

Jackſon Trin. an Executor bring an Action for 
34 Car. 2. the Converſion of the Goods of his 

Teſtator after they came to his own 

Poſſeſſion he is not liable to Coſts; be- 

cauſe ſuch Goods being Aſſets for which 

be is anſwerable this Action is brought 


in the Right of his Teltaror.” 


But 


_ Coſts. 89 


4 Bus it han been ue holden; that an Rep. Fr. in 


Executor who brings an Action ſor the * v. 


G. 
tor after they came to his own Poſleſ- * 


ion is liable to Coſts ; becauſe he might 
have brought this Action in his own 
| Right. | 
And the Docvine of 45 hides F< 682. 
is confirmed by divers other Caſes, 36. 1 Rara. 
_ wherein it is laid down, that a Plaintiff 50. 
ſhall not be excuſed from paying Coſts 
in any Action on the Account of his 
having brought it as Executor, unleſs 
the Caſe was ſo circumſtanced that he 
could not have brought. it ee 
than as Execotor. 
| 15 an Action by an Executor for a 2 Barn. 123. 
Debt due to his Te ſtator the Defend- hh 
ant pleaded his Diſcharge as a Fugitive 
under the 16 G. 2. c. 17. The Plaintiff 
replied that the Defendant was not a 
Fugitive within the Meaning of this 
* and Iſſue was thereupon join- 
7 ed. 


Converſion of the Goods of his Teſta- erte. Trin. 
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n n 1971. 70 
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t For the Defendant it was : infiled; 
that as his Diſcharge was fince the 
Death of the Plaintiff's Teſtator, the 


Plaintiff, who was ſummoned, had an 


unity of controverting the Truth 


of che Pack of the Defendant's being 


2 Fngitive at the Beſfions; and that 
25 the Plaintiff, after having neglected 


now theught proper to put that 
Fact in Iſſue, he has by ſo doing 
made himſelf a Principal, and ought 
as the Iflue is found againſt him to 


pay treble Coſts. 
It was holden that be ſhould pay 


no Coſts 3 and per Cur. if the Plain- 


tiff was liable to any Coſts he cer- 
tainly would be to treble: But he is 
nut liable 49 ee for it is admitted, 


that 


that the Plaintiff, who is an Executor, 
could not in the prefent Caſe have 
brought hi Action otherywife than as 
Executor, and it has been frequently 
boldet that is fuck Caſe an 
iz. pot liable to Caſts, 
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of: Golts* i ur Aft Ae of Re 
plevin. yy ce 


'S Damages were recoverable at 
the common Law in an Action 


* Replevin, the Plaintiff in this Ac- 
tion may recover Coſts under the Sta- 
tute of Glaceſter. 


By the 7 H. 8. c. 4. par. 3. it 
is enacted, That every Avowant 
« and every Perſon that makes A- 
«* vowry or Conuſance, or juſtifies as 
s* Bailiff to any Perſon in a Replegiare 
«. or ſecond Deliverance, for any Rent, 
% Cuſtom or Service, if his Avowry, 
« Conuſance or Juſtification be found 
« for him, or the Plaintiff be other- 
te wiſe barred, ſhall recover his Da- 
« mages and Coſts that he has ſuſ- 


Ted, 
7 And 


25 And 5) e 21 H. 6. 19. wy pi: 
it is enacted, Tür every "AvoW- 
« ant, and every other —_—_— = ... 
makes any Avowry, "Jaftificaioh OT a; 0 
| „ alte as Balliff or Servant to 
0 any Petſon; ind any Replegiure or 
0 ſecond Deliverance) for Rents, Cuf⸗- 
„ tot, Services, or föt Damage fer 
<<: ſane dr other Rent; upon any) D- 
<'freſs! taken inany Lende or Te- 
t netywerits;” if the Avowry, Juſtifi- 
„ edtion br Conufarice be found for 
© him, or the Plaintiff be nonſuited 
or otherwiſe barred, he ſhall reco- 
. der his Damages and Coſts as the 

4 Plaintiff ſhould have done * he 
- iy pr n 


4 


g 


N tan: dew! boden Bile, e 2 2 Rep. 
lb Power. of making an Avowry v v; Lesbe. 


de given to an Executor by the 

32 H. g. c. 37. which is fübgquedt to 

both the Statutes giving Coſts to an 

Avowant, he is equally entitled to 

Colts with any other Avowant, /  _—_— 
'with- 


— 


Ero. Car. 28. 
Mackworth v. 


Calls. 
o bim 
. 35 a 57 e ei ! 


” be 1, 248: 2 7055 15 
ups. be 5 

font 95 in Repleyig, — as 
of theſe be ny the, Avomant, 
ho is entitled to Damages and Caſts: 
Ber .the,Plaintiff.is pa emciled 40:any 
netwithſtanding) tha ather Iſſuos arc 
found fat. him Becauſs--if; the lſſte 
upon any one Acvry be ſthund: for 
the Avowant e ta Judg- 
| 1 30 RR 2 
| es W peg ale 
That if Judgment he (given: inlany 
« of the King's Courts at He 
t upon a Demurter for an Avow- 
Y ant, or for him that meketh Cog- 
« Hiſance for. any Rent, Judgment 
tc ſhall be, given for the we 
W .-- 


tk is aid, * e 


8exrige bot aFruis of Tenure, a De- 
fendant 


ſendant Qing of Replexin who 

has nie go taking 14 Relief 

can never recover Cofts: But that | 
Defendant lee e th 1 b188] 
for Heriot ay recober Colts. 


he en halden . 4 Da Moor 89 

ant in Ray rep be of Lay who. has wn 15 . 
W the Taking g for an Amerce- 
ment by, a-Court Leet or Court Bacon 


WP] recover Colts. 


Ban it ene w be the, better Oer Cro. Eliz, 
vion, that a Denen en 25 
Eaſe: em Coſis: ow” 


8. 1. 4. or af the 2 y 0. 70, end 
all Statutes giuing * to be 
1 55 Hier «£4 


An Avowant in, * | hit of Re- Com. 1 


plevin, who, has obtained | Judgment Walden 
upon a Plea . in Abatement is not en- 
titled to Coſts : For the Statutes only 
give. Coſts. to an Ayowant where the 
Plaintiff is nonſuited or barred, or 


9 where 


I bas 


Hard. 153- 


where "Ty 4 ved br che R. 


vowant. 15 * 


If an Avowvant 1 a: Action of 
Replevia bas : pleaded Property. in the 


Thing diſtraingd he can never recover 
J Cofts : _ Becauſe Colts : are only given 


by the Statutes to an "Avowant who 


bas diſtrained for 4 Rent, "Cuſtom or 
Service, or for Damage Talent. | | 


I the 11 C. 2. c. 1 9. par. 22, lt 


is enacted, „ That che Defendant in 
4 Replevm may a9 or make Conu- 
4 ſance generally, that the Plaintiff, 
4 or other Tenant of the Land whetes 


«on the Diſtteſs was mude, enjoyed 
s the ſame under a Grant or Demiſe 
« at a certain Rent during the Time 
« wherein. the Rent diſtrained for in- 
t curred, which Rent was then and 


e {till remains due ; or that the Place 


« where the Diſtreſs was taken was 
Parcel of certain Tenements, holden 


of a certain Honour, Lordſhip or 


% Manor, for which Tenements the 
| Rent, 


7 


Coſts, 


„ Rent, Relief, Heriot or other Ser- 
« vice diſtrained for, was at the Time 
« of ſuch Diſtreſs and till remains 
due; apd if the Plaintiff in ſuch 
'« Action thall become nonfuit, diſ- 
00 coptinye "his Agion, or haye Judg- 
% ment againſt him, the Defendant 
ce ſhall recover double Cofts,” 


„ 1 
1 


| The Defeadent in an Action of 2 Barr. Sup. 
Replevin had avewed the Taking as Wien 
a Seiſure for a Heriot Cuſtom. The | 
Plaintiff being afterwards nonſuited, a 
Queſtion aroſe. whether the Defend- 

ant was entitled to double Coſts under 
the 11 G. 4. c. 19. Tt was holden 
chat he was not; and per Gur. a Di- 
(refs may be made for a Heriot Ser- 
vice ; but no Diſtreſs can be made for 
a Heriot Quſtom. It follows, that es 
the Avowry in the preſent Caſe is not 
for a Diſtreſs. it is not a Caſe — 
* 11 G . . 19. TY 


H CHAP. 


13 
* 


| 2 It, 289. 


Ten enant _ not give us: 


c. 3. did enable him to recover Coſts 
95 | 


CHAP, A. 
Of Colts in an Mon of Waſte. 


0 Colts were before the making 
of the 8 C9 . z. c. 11. re- 


| . * in an Action of Waſte againſt 


Tenant for Liſe or Years. 


2 The wer could: tn er 
Coſts in ſuch Action; becauſe a Te- 
nant for Life or Years was not liable 
at the common Law to an Action of 
Waſte, and the Statute of Gloceſter by 
which this Action is given _ ſuch 


Nor Ry oh. Defendatit' 1 recover 


_ Coſts in ſuch Action; becauſe neither 


the 23 H. 8. c. 15. nor the 4 Ja. 1. 


in 


in any Caſe; except ſuch wherein the 
Plaintiff might have recovered Coſts. 


By the 8& gm: z. c. 11. par. 3. 
it is enacted, That in every Action 
* of Waſte the Plaintiff | obtaining 


% Judgment, or any Award of Ex- 


«, ecution after "Plea pleaded or De- 
£ « murcet joined, ſhall recover Coſts ; 
and if the Plaintiff ſhall become 
. 4« Nonſuit, or ſuffer. a Diſcontinuance, 
or a Verdict ſhall- paſs againſt him, 
be the Defendant ſhall recover REO.” 


5 > 4 % 1 19 w 
H 2 CHAP. 


5 .— * 
3 -99 


100 | 


Noy 136. 


v. 8 


Plaintiff might have recovered Coſts. 


C HA. XV. 


ol co im a Aion of Debt 
; He We lllhg ont Tithes. 


10 Cofts (dis duden che ecaking 
ef the 8 0 9 N. 3. c. 12. re- 
l Adtion of IF ot 
OO "Oey" | 


The Plaintiff could not recover Coſts 
in ſuch Action; becauſe this Action did 


not lie at the common Law, and the 
2 & 3 E. 6. c. 13. on which it is 
founded does not give Coſts, 


Nor could the Defendant recover 
Coſts in ſuch Action; becauſe neither 
the 23 H. 8. c. 15. nor the 4 Fa. 1. 
c. 3. did enable him to recover Coſts 
in any Caſe, except ſuch wherein the 


By 


Coſts... - 


By the 8 6 gW. z. c. 11. par. 3. 
it is enacted, That in every Action 
6 for not ſetting out Tithes, wherein 
« the ſingle Value found by the Jury 
« ſhall not exceed twenty Nobles, 


% the Plaintiff obtaining Judgment. 


« or any Award of Exccution after 
« Plea pleaded or Demurxer joined, 
« Hall recover Cofts; and if the Plain- 
« tiff ſhalt become nonſuit, or ſuffer 
* Diſcontinuance, or a Verdict ſhall 
“ paſs. againſt him, the Dabendent 
cc e Coſts.“ 65 0 


H3 CHAP. 


lat 


102 Coſts- 


CHAP. {We >: 


of Colt in an "Avon: alf 
an Officer on the Account of 


ſometbing done i in the Exe-, 
cution of bis Office. u r 


e 23 


111 } 27 4 


Y the 43 Bliz 2. bene 19. it is 
enacted, © That if in any Action 
« brought againſt any Perſon for do- 
*« ing any thing by the Authority of 
« this Act there ſhall be a Verdict 
for the Defendant, or a Nonſuit af- 
“ ter Appearance, the Defendant ſhall - 
<« recover treble Damages by Reaſon 
« of his wrongful Vexation with his 
“ Cofts, and that to be aſſeſſed by the 
« fame Jury or Writ to enquire of the 
cc n as the ſame ſhall re- 
+ We: 


* 


8 


« — - 


In 


103 


_ fan dies +. an Overſeer 0M Hope, | 
the Poor on the Account of ſomething, Hart. Eaſt, * 
done in the Execution of bis Office, * 5. b. in 
the jury found a Verdict for the De- 
fendant: But they only aſſeſſed ſingle 
Damages; and conſequently the Maſ- 
ter could only allow ſingle Coſts. 
Hereupon a Rule was granted, that 
a Writ of Enquiry ſhould be iſſued 
for aſſeſſing the treble Damages given 
in ſuch, Caſe by ine 43 Elz. c, 2. 
— by Denniſen J. If judgment had 
been entered upon the Rll this Appli- 
cation for a Writ of Enquiry, would 
have been too late: But it is not, {0 
now. There muſt however be a Sug- 
geſtion. upon the Poſtea, : a;a Founda- 
tion. for this Writ, that the Defendant 
was an Overſeer, of the Poor, and 
that the Action was brought on the 
Account of des, done in the Ex- 
ecution 91 his Oe, 1 


| By the 7 Ja. 1+ ;C: . 5. it is e 
* That. if any Action upon the Caſe, 
H 4 6 FTreſ- 


104 


ri tändtnebt thall do any thing con- 


* Treg, Battery or Half lag we. 
„be ben de 


gaht ar 
uſtice of che Peace, Mayr or Hui- 
of a City or Town Cotpotate, 
& 4 Heede eg. port Rebe, Con ſtuble, 
* Tithing Man, Collector of Bubſichy 
4 or Fiftsers, fot vr Concetning ahy 
% Matter, Cavite or 'Thidg done by 
„ Virtue & their br any of their Of= 
& fees, it Hall de lawful for any ſuth = 
« Officer before named, and all others 
te which'in their Aid or by tbeir Cotu· 


* ketfning His Office, to pfead the ge- 


„ geral ice that he or they are n ʒt 


u gullty, ari8'to give ſuch ſpecial Mat- 
* ter ih "Evidence to the Jury who 
de mall try the fame, which being 
& pleated had been Tofficithr in Law. 
* to have, diſcharged the id Defend. 
ant of Butts of the | 
* or other Matter laid to his br their 
e Charge: And that if a Verdict ſhall - 
„„ pafs with the ſaid Defentlant or De- 


fendants, or the Pläintiff or Plain- 


« tiffs 


Colts; 

« ris become Nenfult, of ſuffer a 
« "Diſcontiitarite, the Juſtices or Juſ- 
« tive, or ſuch other Judge before 
% whom the ſaid Matter ſhalt be tried, 
« ſhall by Virtue. of this Act allow 
o to the. Defendant. or Defendants his 
« or their double Coſts.” mal 


m de 21 J. 1, c. 12. per. 2. mY 

7 Ja. 1. c. 5. is made perperual, and 
by pur. 3. it is enacted, That all 
% Churchwatdens, and Perſons called 
e $worn-Men executing the Office of 
« Churchwardens, and all Overſeers 
* of the Poor, and all others which in 
« their Aid or by their Commandment 
hall de any thing concerning his or 
« their Offices, Mall on ſuch Benefit 
« of the 7 Fe. 1. c. 5g. to all Intents 
« and Purpoſes as if they had been 
* an nemed verge 


7 


It uu been dulden that the 7 1 1. Moor 845. 


7. 5 Extends to a Deputy Conſtable. 8 


And 


cht. 45- And it is laid * . 
this Statute extends to every Perſon 
acting under the Warrant of a Nes 
delle Nees IA ier n | 


- =y _ 


Bed Car. 25. I an Officer Intitled to the Belek 
of the 7 Fa. 1. c. f. be ſued on the 

Account of any ching done in the Ex- 
ecution of his Office, and there be a 
Verdict for him, he has a Right. to 
double Coſts; notwithſtanding, Judg- 
ment be afterwards given for him by 


Reaſon of the n of the De; 


claration, I r tat): 
2 Lev. 251. The 7 Ja. 1. 4. 5. : 4680 not extend 
— to an Action for a meer Nonfeafapce, 


as for not admitting a Perſon to vote 
at an Election, this Statute being ex- 
preſsly confined to Actions brought o on 
the Account of ſome | Act done. _ 


We « » }- 
4 


Cro.Car. 203. An Adlion being brought againſt a 
. Sad. Churchwarden for having falſly pre- 
ſented the Defendant in an eccleſiaſti- 

- cal 


Coſts,” 
cal Cqurt, and there being a Verdict 
for the Defendant, the Queſtion was, 
whether he was entitled to double 
Caſts under the 7 Fo. I. c. 5. It Was 
holden that he was not; and per Gur. 
The Makers of this Statute did only 
intend to give an Officer Coſts, where 
he is ſued on the Account of ſome. 
temporal Matter, and not where he is 
ſued on the Account of ſome Matter 
meerly ecclefaſtical. 


It has been holden, that the 7 Ja. 1. gar. _ 
. 5. did not extend to an Action 15 Le Ten: 
upon the Caſe againſt a Conſtable for 
falſly preſenting ; a Man to be an Occu- 
pier of Lands in the Pariſh of H. By 
Reaſon of which he was unjuſtly com- 
pelled to pay Rates in the Pariſh of A. 
Becauſe this is not one of the Actions, 
wherein Liberty is given by this Sta- 
tute to plead Not guilty and give — 
ſpecial Matter i in Evidence. 


In another Caſe it is laid down, that 2 2 Lev, 25h 


arris v. 


the Deſign of the 7 Fa. I. c. 5. Was Finch. Fach. 
only 31 Car. 2. 


197, 


* 


bY 
1 


Colts. - 

only to give double Cofts its an AC,j 

of falſe Impriſonment, and ſuch other 

Actions, in which the Defendant is. 

| thereby epabled t. give! Matter of 
r pt on Evideace en the be. 
nejal Ine. | 


ps And the Dofrine of ese ** Caſes 
Tydy. Paſch. is recogniſed in a Caſe mene, to 
z W. 3. both of them. i 


2 Ventr. 45. In an Action * 1 Obaſtadle e on 
Anon. the Account of ſomething done in the 
Execution of his Office there Was & 
Verdict for. him: But as there was 
not the uſual. Allewance of double 
Coſts upon the Poſtes, a Queſtion 
aroſe whether the Defect of ſuch Al. 
lowance could in any. way be cured. 
It was holden that it could not: And 
fer Cur, As the Words of the 7 Ja. . 
c. 5- are, That the Judge before 
« whom the Matter ſhall be tried 
* ſhall allow the Defendant his double 
« Coſts,” and ſuch double Cofts arc MF 
not in this Caſe allowed upon the 
4 Poſtea, 
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lever of a Tax impoled by a Statwe 


S 
L 
"Colts. 
1 * 


In an Addon of Aſſuniꝑſit again 


tiff there was a Verdi for the De- 
fendant, and the Judge before whom 


the Cauſe was tried certiſied, that che 


Action was brought againſt bim on 


the Account of ſomething done as Col- 


made in the firſt Year of the Reign 


of Wilkam and Mary, It was "Hl | 


pon Telalred,” hat the Defendapt 
. ſhould have the treble Coſts g given in 
n * the . ere, fp 


CHAP. 


Poſtea,. the Couft has no Power to 


inſt a Carth. 189. 


Collector of a Tax for Money had 74s" Show. 


ad received to the Ule of the Plain- 2:5. 8. C. 


| 
| 
| 
| 
| 
4 
| 
4 
' 


Rep. Pr. in 
C. B. 158. 


CHAP. XVII. 


T ot Colts in /Sui ion « Wii 


-_ Gf of, Frobubition, | | 


Y the 26 3 E 6. c. 13. par. 14. 

it is enacted, . That if the Sug- 

30 geſtion, upon hich a. Writ of Pro- 

c hibition to-a Suit in an eccleſiaſti- 

* cal Court for Subtraction of Tithes 
has been granted, be not ptoved 


"© true by two Witneſſes within fix 


« Months after it was granted, the 
« Party letted in his Suit in the ec- 
te. cleſiaſtical Court by ſuch Writ of 
« Prohibition ſhall have a Conſulta- 
& tion granted, and ſhall recover double 
* Coſts againſt the — that pur- 
* ſaed the Writ,” 


If the Party who has 4551 a 


Creak v. Pits, Wri it of Prohibition be ordered to de- 
clare 


Coſts. - ... - L008 
Clare in Probibition, he is not obliged 

to prove the Truth of his Suggeſtion 

in the Manner directed by the 2 & 3 

E. 6. c. 13. the Proof thereof being 


in ſuch Caſe to "be made at che Trial 
of che Cauſe. | 


The Defendant in a Seit upon a Latch. 140. 
Writ of Prohibition is not entitled to — 8 8 
double Coſts by Virtue of the 2 3 
E. 6, c. 13. anch a” Conſultation is 
granted, | 5" | 


No Coſts were before the making of 
the 8& g9W. z. c. 11. recoverable in 
a Suit upon a Writ of Prohibition, ex- 
cept for want of proving the Truth 
of the Suggeſtion in the Manner di- 
r r E. 6. 603. 


- "wha The Plaintiff could not recover Coſts 
in ſuch Suit under the Statute of G 
ceſter; | becauſe he did not recover we 

Damages therein. 


Nor 


—— _ - 22 


| 
| 
| 
] 
; 
|; 
| 
U 


o. 


Nor could the Defendant gecovert 


Colta in ſuch bait: Becauſa neither the 


23 H. B. c. 15, nor the 4 Ja, 1, C. 3. 
did enable him to recover Coſty in apy 


Cal, except ſuch wherein the una 
might have recovered Cos,” 


it js enacted, That ja every Suit 


* ypon, a. Wilt of Prohibition the 


4 Plaintiff obtaining Judgment, or any 
« Award of Execution after Plea 
« pleaded or Demurrer joined, ſhall 


* recover Coſts; and if the Plaintiff 


* chall become Nonſuſt, or ſuffer a 


Nö 


_ << 'Diſcominvance,; or a Verdict hall 


* paſs againſt bim, the Defendant 


ball recover Coſts” 


It was in ano Caſe 2 
holden, that the Plaintiff in a Suit upon 


2 Writ of Prohibition ſhould have the 


Coſts both of che Suggeſtion' and of 


tion, 


=,” But 


By the 8 9 K. 3. c. I. per. 3. 


# * 


aur 


Lofts. 113 

© But ic a ſubſequent” Caſe” Vaſe 7 Pr. in 

holden- upon Debate, and made 2 
flanGo# Order of the Court of Com- Mach. 5 G. 1 
won Pleas, that the Plaintiff in fach 

dalt (hall only bave- Coſts from the 


Time of making the Rule for the Writ 
* e abſolute,” 


0 — hubs «044 ty, 145 


Malton v. 


Suit upon a Writ of Prohibition as to Ackham. 
vat the Defendant is entitled to Coſts, 


It was at the Defendant's Inſtance 2 * er. 
made Part of the Rule for a Writ of Water 
Prohibition, that the Plaintiff ſhould 
declare in Prohibition. A Declaration 
being afterwards delivered; the Des 
fendant did not plead to the Merits 
But pleaded that he had not proceeded. 
in the eceleſiaſtical Court fince the 
granting of the Writ, and demanded 
Aen. Hereupon the Plaintiff 
yed Colts, and a Rule was made 
that he ſhould have them! and per 
Cyr, It is neceſſary for the Plaintiff in 
I A Suit 


114 


i) 


2 Suit upon a Writ — Prohibition to 


alledge in his Declaration, that the De- 
fendant did proceed in the eccleſiaſ- 


tical Court after the granting of the 


Writ; but it being quite immaterial 
whether he did or not, this Fact is 
not traverſable,-and conſequently the 
Plea in the preſent Caſe is to be con- 
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Of Colts a Ra a Teigned . 
* 8 | 


ON Appticaionor a' Writ 2 Barn. 100, 

LL of Prohibition to a Suit in an inn 

eccleſiaſtical Court for SubtraQtion of Mich. 15 C.. 

the Tithes of Gooſderries a feigned 

Iſſue was directed, to try whether the 

Ground on which the Gooſberry Buſhes 

grew: was Parcel of an — ay Or- 

chard. This being found for the Per- 

ſon applying a Writ of Prohibition 

was granted, and it was holden that 

he ſhould: have the Coſts of crying the 

. Iſſve. 1  iw 

: | are £4 bs th 21441 | 
A Role for the van of vying 'a MS, Rep. 

eigved ide obe had been Waste 8 


Willian 8. 


in a civil Action was made abſolute; _ « 2. 
17 ad in K. i 


17 


x16 Colts. 

and. per Cur. It is a Maxim, that 
the Act of the Court ſhall not hurt 
any Perſon : But if the Coſts of try- 
ing a feigned Iſſue directed by the 
Court ſhould not be allowed, the Ac 
of the Court would hurt the Perſon 
for whom the Ifue 's found, | * 1 


Ms. Rep. Upon an FRI for an Infor- 
wage, Wal- mation for a Miſdemeanor à feigned 
= 208. Iſſue was directed. This being found 
in K. B. for the Proſecutor, and the Rule for 
an Information being thereupon made 
abſolute, the Queſtion was whether he 
ſhould have the Coſts anttcedent as 
well as thoſe ſubſequent to the Time of 
directing the feigned Iſſue. It was hol - 
den that he ſhould not; and per Cur. 
As to the Coſts of the Motion the Pro- 
ſecutor, if he "thinks proper to go on 
with the Information, maſt truſt in 
this as in all other Caſes to the getting 
of a third Part of the Fine which may 
in the Caſe * mn 


*. 7 


221015 1 2811 28 ; 4 Fr 15 * 

. 1 
* 4 ; 2 
— 1 ia * | 


Edits. 117 


It has been likewiſe holden, in the MS. Rep." 
Caſe of a feigned Iſſue directed upon Powell. Eat. 


an Application for an Information in 5; 2 B. 
the Natute of a Quo warrants, that 48 605. 
the Proſecutor ſhould only bave the © 

Cofts fabſequent to the Time of direct- 

ing the ſeigned Iſſur; and per Cur: 
There is no Difference as to this Mat- 

ger between an Information in the Na- 

of 2. Nuo warranto 4 0 one Is 


Miſh 


e «99/0 
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"Y 42 5 N bit M renden © | 
| Sh Coſts n * 

eren er AN 

18 ot 4 2! 15 30 24 © 
» Biro. ago. "YE 1 Plaintiff take the IP 
ne Court whith 'has been 5 
in upon a Plea of Tender the Defen- 

dant is entitled to Coſts. | 


A Rule for bringing Money into 
Court is very ſeldom granted but upon 
Payment of Coſts, 


But upon the particular Circum- 
ſtances of a Caſe the Court will grant 
it without-paying Coſts. 


M< Rep. In an Action of Debt for Rent it 


J. N appeared, that the Rent had been ten- 


Eaſt. 31 G. 2. dered before the Day it became due; 


Bar. , that the Plaintiff had deſignedly kept 


S. C. out of be, Way all the W. on which 
it 


it did become due; in order to depriy 
the Defendant of an Opportunity o 
| tendering. it that Day; and that the 


Action was commenced on the next 
Day after it became due. The De- 
fendant, 'who had before obtained a 
Rule for bringing Money: into Court 
upon Payment of Coſts, afterwards 
obtained another Rule chat the Plain- 
"ff might inſtead of receiving Coſts 
pay them. This Rule was diſcharged; 
But ſo much of the former Rule as 


related to the Payment of Coſts was 


n diſcharged. 


"Toad Mansfield Ch. 1 Upon the 
particular Circumſtances of a Caſe 
the Court has a Power, although 
the general Rule be to do it upon 
Payment of Coſts, to give Leave to 
bring Money into Court without paying 
Coſts; and the preſent Cafe, in which 
the Plaintiff kept out of the Way on 
Purpoſe that the Defendant might not 
Ly e an Opportunity of tendering the 
1 14 Rent. 


12S 
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| Caſe make the 


Rent, is a very proper. one to give it 

No Rule is more general, than ta 
allow Coſts where Leave is given to 
amend ; but the Court may upon the 


tothe Ci rcumſtances of a Caſe give 
Leave to aniend without Paying Cold 


Deniſen J. The Court has certainly 

1 Power, if the 40 uſtice of a particular 

oing of it proper, to 

difpenſe ' with any Part A one of al 
own Rules. WOO | 


Po der 15 There is W Rule 
upon the granting of which Coſts ard 
more generally allowed than in one .. 
for a new Trial; and yet a Caſe may 
be ſp circumſtanced, as to make it pray 
per for the Court to grant a ne Trial 


without paying the Colts of wap oth. 
mer Trial, 


Wilmot J. The 8 of 
this Caſe are fo peculiarly hard, that 


the Court ought to go as far as by * 
N of Law it can ip . 


lief 


Cod 3 
15 If the; Application) had at feſt. 
been for Leave to bring Money into 


Court without paying Coſts I ſhould | 
have been for giving it; and 1 Fad, 


[ 


If a: Plaintiff. who. wn proceeded 1 Barn. 198, 
after Money was brought into Court — 2390. 
do aſterwrards move to take the Money 
put, the Court will not give him leave 
to do this without paying the Coſts 


ſubſequent ta the bringing of it in. 


And the Court will in ſuch Caſe 2 Bam. f 
order; that the Defendant's Coſts ſhall v. 
be paid out of the Money which was 
brought in if it be ſufficient for that 
Purpoſe; and if it be not, that the 
* make good the Defi- 
gieney re the Froceedings in the 
Action ſhall be ſtayed. 


The old Form of the common Rule 
for bringing Money into Court being 
* upon the Condition of paying 

Coſts, 


: 1 


je ught 19 be now gen. | pics i 


— -a ˙— ˙ Nt AT — PO I . 


122 i. 

Coſts, the Court will not grant an 
Attachment upon ſuch a Rule 2 
Lune by DOE: pes * 


8 Bat the Plainti, l be 
Duneley, has taken the Money out of Court, may 
© -»* + procced-in his Cauſe in Caſe the Coſts 
ba not paid, and if he obtain a Verdict 
1 entitled to the whole Coſts of 
the Action, although the Verdict be 
r * he” took” out of 

Count. io gaigan 20 O: ij = 


— 


om; 10 late Years the, old Form of the 

Horton. Mich. common Rule for bringing Money into 

14:2 Court has been ſo altered in the Court 

of Common Pleas as ta be 1dbliga- 

toty upon the Defendant for the Pay- 

ment of Coſts; and conſequently this 

Court will now grant an Attachment 
for Nonpayment thereof. 


32 But it appears from a Caſe ſubſc- 
Dioeley. Hil. quent to this Alteration in the Court 


— * Common Pleas, that the old Form 
of 


* 
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of the common Rule for bringing 
Money into Court was- at that Time 


made uſe of in the Court of King's 
Bench, * £ > 23 WE 


[i AodTVinte ddin Added that the | 
ald Form is ſtill made uſe of in this 


Ct erm 
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2 Barn, 149, 
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= what- Gaſes the Court Fe” 


cant a. Rule for Staying the 
Proceedings in a Cauſe, until 
a reſponſible Plaintiff be nam- 

ed, or until Security be given 
for the Payment of Coſts in 
Caſe the Defendant ſhall be- 


come entitled to any. 


HE Practice of granting a Rule 

to ſtay the Proceedings, in an 
Ejectment brought upon the Demiſe 
of an Infant, until a reſponſible Plain- 
tiff be named, or until Security be 
given for the Payment of Coſts in 
Caſe the Defendant ſhall become en- 
titled to any, was firſt introduced into 
the Court of King's Bench. 


* 


Colts. 


But the ſame. has-ever ſince Eaſter. 


* Court of ]... 0 wot 


Upon an Affidavit of the Death, of» tow Sup. 


14. Larmer v. 
Searle. 


the Leſſor of the Plaintiff in an Ejed- 
ment a Rule was granted for the Plain- 
tiff sAttorney to ſhew. Cauſe, why the 
Proceedings. ſhould not be, ſtayed; un- 
til Security be given fot the Payment 
of Coſts in Caſe the Deſendant ſhall 
become entitled to any. The Opinion 


of the Court upon 'ſhewing Cauſe was 


that ſuch Security. ought to be given, 
i. 11 A 


12 
2 Barn. 1 
L 


Term the 1 ;th of G. 2. been done by, Percival. 


8 


A3 Ejectment being brought on the» ne 3; Rep: 


Demiſe, of .Aa P erſon who reſided JE Hi. 
the Iſland of Antigua the Court Ws, 


moved, that the Procceding might be 
ſtayed until Security be given for the 


Payment of Coſts in Caſe the Defen- 
dant ſhall become entitled to any. 


* . had ſome Doubt whether 


2 Rule 


Bev rf | 2 Role of this Kind could be granted 

"even in an Ejectment, except the Leſ- 

for of the PHintiff be an Infant: But 

2 Rule to ſhew Cauſe was granted, 

Which no Cauſe being ſhe wn was af- 
terwards made abſolute. peo ii 


_ * L 34 
2116 r one . 7104 5 


Ms. Rep. And in a" fubſequent Caſe 4 Rule 
Fele. of "the ſame kind was made im ant 
Hil, 1 G. 3. Ejedtment brotighit upon the” Demiſe 
Burr. 1 179. of a Ferfon who render in Teliid. 


8. C. vo 15 S990; 


| MIS. Rep. 2 Aion for the meſte Proßts of 
bir Tus certain Fremiſes being brought in the 
__ 2. in Name of the nominal Plaintiff in an 
* Ejectment which had been brought for 
the ſame Premiſes, the Court granted 
a Rule for ftaying the Proceedings, 
until Security be given for the Pay- 
ment of Coſts in Caſe the Defendant 
ſhall become entitled ba "any. * _ 
703 IG) 115919 50 nu 5 

1 Barn. 101. In an A b e Ke Peu) i in- 
— for having acted as a Commiſ- 
Eaſt. 12 G. 2. fioner of © the Land Tax without be- 


N 3 ing 


. Colts. 127 
ing properly qualified the Court of 

Common Pleas was moved, that the 
Proceedings might be ſtayed until Se- 
curity be given for the Payment of 
Coſts io Caſe the Defendant (hall be- 
come entitled to any. No Rule was 
granted; and per Cur. The Plaintiff is 
a vifible Perſon and has 9 Law a 


Right to bring, this- Action. 


But it way be inferred from od ſor. 08: 
is faid in a ſubſequent Caſe in the Macky. Eaft. 


Court of King's Bench, that this Court 
will grant ſuch a Rule in an Action 


75 tam. op 4 


In an Action of Aſumpſit brought Str. 1206. 
by a Swede for Money due for Freight * ny 
the Court was moved, that the Pro- 
ceedings might be ſtaid until Security 
be given for the Payment of Coſts in 
Caſe. the Defendant ſhall become en- 
titled: to any. No Rule was granted; 

| and per Cur. The compelling of a Fo- 
reigner to give ſuch; Security might 
| affect 


t28 _ caſts. 

againſt Foreigners, who would not per- 
haps be able to find Security in 4 
Country where they are Strangers. 
MS. Rep. . An Action being brought by Mrs: 
3 Mingotti i in the Name of her Huſband 
Hl 30 G. 2. a Foreigner, for Money due to herſelf 


as 'a Salary for finging at the Opera 
Houſe, the Court was moved, that | 


the- Proceedings might be ſtayed un- 
til Security be given for the Pay- 
ment of Coſts in Caſe the Defendant 
ſhall become entitled to any. No Rule 
was granted ; and per Gus. she has no 
way but by ſuch Action to recover het 
Salary. 


dig: Rep: In an Action againſt a Juſtice of 
oe. * ſor having convicted the 
Bar. 10 Plaintiff illegally the Court was moved, 
81 C. upon an Affidavit that the Plaintiff 
was a Scotrbman and reſided in Sxot land, 
that the Proceedings might be ſtayed 
until Security be given for the Pay- 
ment of Coſto in Caſe 2 

H. ſn 


cuts. 
mall become entitled to any; becauſe 
the Proceſs of this Court would not 
reach the Plaintiff, "No. Rule was 
granted: And per Cur. This is at the 
utmoſt no more than the Caſe of an 
Action brought by a Foreigner, in 


which the Court + does ns ſuch 
b. Rule. 


Py 
130 
* 1 
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Of \Coſts where Ny nh is eren 
221 veto: 10 6 amend. a : 6613.A 


: 67'S : 0b 19 LINE 20 201 11 e 

T is very unuſual for the Court to 

give either Party leave to amend 
but upon Payment of Coſts. 


It would indeed open a Door for 
great Oppreſſion, if the Miſtake or 
Omiſſion of one Party, on the Ac- 
count of which an Amendment be- 
comes neceſſary, ſhould be attended 
with Expence to the other; unleſs ſome 
very particular Circumſtance in the 
Caſe makes it proper to give leave to 
amend without paying Coſts. 


But only ſuch Coſts are to be paid, 
where Leave is given to amend, as 
are neceſſarily occaſioned by the A- 


mendment. Ft 
248 — The 


> ts. 


The Defendant in- an foliation MS. Rep. 


bad 1 to amend his Plea upon 1; 
Payment of Coſts : But the Amend. 32 6. 
ment by which more was ſtruck out 
than put in did not deface the Re- 
cord, nor make an) 7 confiderable Alte- 
rations in the Replication of the Pro- 
ſecutor neceſſary. As the Maſter had 
upon the Taxation of Coſts only al- 
lowed ſuch as were neceſſarily | occa- 
ſioned by the Amendment of the Plea, 
it became a Queſtion upon à Motion 
that” he might review his Taxation'of 
Coſts: whether the Proſecutor 'gught 
to be allowed Coſts as for a Replication 
de novo. It was holden, that he ought 
only to have the Coſt which he was 
neceſſarily put to by the Amendment of 
the Plea; and by Lord Mansfield Ch. . 
It is certainly true, that wherever a 
Defendant has Leave to amend bis 
Plea, the Plaintiff has a Right to re- 
ply de novo, if he judge it proper fo 
to do; and conſequently he ought at 
all Events to be allowed the Expence 

K 2 of 


Rex, v. — 


3 Lev. 344- 


of  advifing with Council as to the 
Propriety of replying de nove. IH how 
ever the Plaintiff do ultimately deter- 
mine not to reply de novo, and do only 
make ſome Alterations in his Re plica- 
tion, and the making of theſe Altera- 
tions do not as is the preſent Caſe de- 
face the Record, he ought not to be 
allowed Coſts. as for a Replication d- 
no; for the Court will never ſuffer 
one Party to load the other, to whom 
Leave has been given to amend upon 
Payment of Coſts, with any other Coſts 
than ſuch as are neceflarily occaſioned 
by the Amendment. 


After a Writ of Error is brought 
the Court in which the Judgment is 
will not give the Defendant in Error 
Leave to amend the Record, without 
paying the Coſts both of the Amend- 
ment and of the Writ of Error, in 
Caſe the Plaintiff in Error do not pro- 
ceed in the Suit upon the Writ of Er- 


ror — the Amendment: But if he 
4 do 


, =y — 


& / 
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do proceed therein after the Amend 
ment, the Court will not oblige the 
Defendant to pay the Caſts even of 

the Amendment; it being from thence 
clear, that the Plaintiff did not rely 
entirely upon the Error which has been 
PEROT; 37229 
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Of. Coſts | where the Plaintiff 
does not proceed to the Ex- 
ecution of a Writ of Enquiry 
purſuant to Notice. 


Eretofore the Defendant was not 
allowed any Coſts, in Caſe the 


Plaintiff did not proceed to the Exe- 


Str. 728. 
Sutton v. 
Bryan. 

Mich. 13 G. 1. 


cution of a Writ of Enquiry purſuant 
to Notice, 1 


The Practice of giving Coſts in ſuch 
Caſe was firſt introduced into the 
Court of King's Bench, it being by 
this Court thought as reaſonable, that 
Coſts ſhould be allowed where the 
Plaintiff does not proceed. to the Exe- 
cution of a Writ of Enquiry purſuant 


, to Notice, as where he does not pro- 


ceed 


Colts! | 
ceed to the Trial of a Cauſe purſuant 
to N otice. 


155 


It appears from denn Caſes, that | 34a. go, 
the Court of Common Pleas did not 96, 155: 
allow Coſts in ſuch Caſe till ſome 
Years after it was done FY the Court 
a A GR 1 DALY ET. ee 

as by a Rule of the _— of Com- 
mon Pleas. made Trin. 13 G... it is 
ordered, That where Notice is given 
1 of the Execution of a Writ of En- 

quiry, and not countermanded in 
— Time, the Defendant ſhall be en- 
4 titled to Coſts from the Plaintiff 
« for not executing ſuch Writ, in the 
« ſame” Manner as a Defendant by 
« the , Courſe, of the Court is nor 
« entitled. to Coſts from. A Plaintiff pros.” 
0 Who does not proceed to: the Trial wt 
« of. an Iſſue after Noting vd 


1 6410 ier 3 hic 
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— 
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CHAP. XXIII. ) 


of Cofts where a Cauſe is re- 


ferred to Arbitrators. 


URING the Trial of A Cauſe 
it was agreed to withdraw a 
Juror, and that all Matters in Diffe- 
tence ſhould be referred to Arbitrators: 


Part of the Award afterwards made 


being that one of the Parties ſhould 
have Coſts to be taxed, the Queſtion | 


| was whether the Prothonotary ſhould 


allow the Coſts of the Reference. 1; 
was holden that he thould not, 


© Acbitratives bad awarded the Colts 


both of the Suit and of the Refer- 


ence, and that theſe ſhould be taxed 
by the Prothonotary. The Court af- 
Mw ordered that the Prothonotary 
ſhould only allow Coſts to the Time 


e Re 1 
of ch i a 


Coſts. f 137 


As Arbitrators have a Power of 2 Ban. 140, 
awarding the Coſts of the Suit re- Halen, 
ferred, they may award that theſe ſhall 
be taxed by the proper Officer of the 
Court in which the Suit is: The do+ 
ing of this being nothing more than a 


Delegation of their Power to. aſcertain 
the Colts. 7 


And if the Award of Atbltat6Hh a + Barn. 140. 
in general Terms that the Coſts of the — 
doit ſhall be paid, the Coſts may in 
ſuch Caſe be taxed by the proper Of- 
fer of the Court in which the Suit 

s; for it is a Maxim, that Certum eſe 


fr gertum reddi pot . 
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CHAP. XXIV. 
ors the Cots of a Special ſity 


5 the 3 G. 2. c. 25. far. 16, it 
is enacted, © That the Party 
ho 4 apply for a ſpecial Jury 
. ſhall: pay the Fees for the ſtriking 
2 4%, lach pm and hall not haye any 
* Allowance, for the ſame upon a 

« " Taxation of Colts.” "UG 


'S. 


Wen Queſtion ariſing to what Colts of 
C. B. Eyles v. a ſpecial Jury this Statute does extend, 
dart. 
it was holden that it extends only to 
the Coſts of ſtriking it; and that all 
the other reaſonable Coſts of the ſpe- 
cial Jury ſhall be allowed to the Party 
who obtains a Verdict. | 


The Provifion made by the 3 G. 2. 
c. 25. being found inſufficient to pre- 
Int the Oppreſſion frequently occa- 

ſioned 


fioned by the trying of ſmall and trivial 
Cauſes by ſpecial Juries, it is by the 


24G. 2. c. 18. par. 1. enacted, © That 


ce the Party who ſhall apply for a ſpe- 
*« cial Jury ſhall not only pay the Fees 
« of ſtriking ſuch Jury, but ſhall alſo 
«” pay all the Expences occaſioned by 
the tial of the Cauſe by ſuch ſpecial 
« Jury; and ſhall not have any further 
« Allowance for the ſame upon a Tax- 
ation of Coſts, than ſuch Perſon or 
" Party would have been entitled unto 
« in caſe the Cauſe had been tried by 
% a common Jury; unleſs the Judge, 
" before whom the Cauſe is tried, ſhall 
1 immediately after the Trial certify 
* in open Court under his Hand upon 
« the Back of Record, that the ſame 
« 5 was a Hane Cauſe to be tried * a 


139 3% 


139 
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CHAP. xxv 


of Coſts whete the edürt gives 
| Judgment as in the Cale 2 
- Nonſuit; | 


Y the 14 G. 2. c. 17. bar. 1. af. 
ter reciting that great Inconve- 
pniencies haye ariſen to the Subjects of 
this Kingdom, by delaying the Trials 
of Cauſes' between Patty and Party 
after Iſſue joined, it is enacted, © That 
« where any Iſſue ſhall be joined in 
any Action or Suit at Law, in any 
« of his Majeſty's Courts of Record 
% at Weſtminſter, the Court of great 
«« Seſſion for the Principality of Wales, 
the Court of great Seſſion for the 
«© County Palatine of Chefter, the Court 
«* of Common Pleas for the County 
«© Pala- 


— 


t Palatine of Lancaſter or the Court 
i of Pleas for the Caunty, Palatine of 
1% Durban, and the Plaintiff or Plains 
8 tiffs ſhall. neglect to bring ſuch Iſſue 
« to be tried according to the Courſe 


& of the ſaid Courts., refpettively, it 


% ſhall be lawful for the Judge or 


% Judges of the ſaid Courts reſpec- 
« tively upon Motion made in open 
1 Court, due Notice having been 
% given thereof, to give the like Judg- 
ment in every ſuch Action or Suit 
« as in Caſes of Nonſuit; unleſs the 
& ſaid Judge or Judges ſhall upon juſt 
Te Cauſe and reaſonable Terms allow 
% any further Time or Times for the 
& Trial of ſuch Idue; and if the 
« Plaintiff or Plaintiffs ſhall ne glect 
to try ſuch Iſſue within the Time 
« or Times ſo allowed, then the faid 
% Judge or Judges ſhall. proceed to 
„ give Judgment as aforeſaid,” 


© And by per. 3. it is enacted, . That 
* the Pefendait'or Defendants ſhall 
5 * upon 


. 


W a 

142 Colts. | 
upon ſuch Judgment be Aude 
95 Coſts, in Any Action or Suit where 


« he, ſhe or they would upon Nonſuit 


— "be entitled to the ſame, 
3320 J OJ fr . 2115 


— 
_ 


. It has been holden, that "ys Defend- 
Smith: Faſt. ant in an Action of Replevin ought 
2G-3.in never to have Judgment as in the Caſe 
of a Nonſuit j becauſe as he is himſelf 
an Actor he might have 1 to 

the Trial! of the Cauſe. R 


" * | : [ 
101 F\ . YT $9 * * 


2 102. 11 TIP alſo been holden; that an 
Howard v. Executor is not able to Cofts where 


Judgment as in the 'Caſe® of à Non- 

ſuit is given againſt him : becauſe he 

would not have been liable thereto in 
6 Caſe he had been nonſuited at the 
{ Trial of . Lahe; fog 


4 — 2 


MS. Rep. In an Agtion of Aﬀamþſi againſt 


_ iy two one of the Defendants ſuffered 


Walker.Trin. Judgment to go by Default. Upon a 
wr B. Motion by the other for Judgment as 


Burr. 358. us Go Caſe of a Nonſuit it was holden, 
bo Goo * 
1 8 that 


Coſts, 143 


that as there was a ſubſiſting Judg- 
ment againſt one of the Defendants, 
there could not be Judgment as in the 
Caſe; of a Nonſuit againſt the Plaintiff 
as to the other Defendant; and per 
Cur., The only way for this Defendant 
to have recovered his Coſts was io have 
carried the Cauſe to Trial by Proviſo; 
for if he had obtained a Verdict that 
would have been a Diſcharge of the 
Judgment againſt the other Defendant, 
and he e then have been erm 
to Coſts. «15 | * 


© Two Defendants in an | Action ae Ms. Rep. 


in there were three had obtained a Jackſon 2 


Rule to ſhew Cauſe, why there ſhould 9'bers. Mich, 
not be Judgment as in the Caſe of a in K. B B. 
Nonſuit: But the Rule was afterwards 
diſcharged; becauſe the third Defen- 
dant had not joined in the Application 
for ſuch een 511,535 Or 

| MS. Rep. 


Ia * Caſe, «herein all the Wiens 3 


Defendants had not — in obtain- 8 
2 2. in 
; ing K. B. 


— 


of a Nonſuit, it was inſiſted on the 
Part of thoſe who had obtained the 
Rule; that if, where there are ſeveral 
Defendants in ati Action, none of theſe 
can have Judgment as in the Caſe of 
a Nonſuit unleſs they all join in ap- 
plying for it, it will be always in the 
Power of 4 vexatious Plaintiff to elude 
the Statute of the 14 C. 2. k. 17. by 


making ſome Perſon a Deferidant, upon 


whom he can depend that he will not 


join in applying for Judgment as in 
the Caſe of a Nonſuit : But the Rule 
was diſcharged. | | 


+ Baro TY 0 ADefendant; who had had the Benefit 
Blatchford, of a Rule for Coſts becauſe the Plain- 
-> "aj 251, tiff did neither proceed to Trial pur- 
ſuant to his Notice nor counterinand, 
moved afterwards for Judgment as in 
the Caſe of a Nonſuit. No Rule was 
granted; and per Cyr, The Defendant 


— IEnY two Remedies: And 
9 as 


ing-@ Rule to ſbew, Cauſe why heit 
ſhould not be Judgment as in the Caſe 


Coſts, 145 
as he has already made his Election 
to have Coſts tor not proceeding to 
Trial, and has had them, he ought not 
now to have „ as in the Caſe 
75 4 Nonſuit. th 

The Court: Sd: ally give the 
Coſts of the Application for Judgment 
as in the Caſe of a Nonſuit, in Caſe 
further Time be allowed for the Tam 
＋ an Iſſue, 


But upon the particular Circum- 
ſtances of a Caſe the Court will ſome- 
times allow further Time for the Trial 
of an Iſſue, without allowing the Coſts 
of the Application for Judgment as 
in the Caſe of a Nonſuit. 


- 
— - - —— — — 
— z — F — — — 


The Plaintiff had obtained a Rule 2 Barn. Sap. 
ſor a View; in Purſuance of which * * 
a View was had by four of the Jurors. 

The Cauſe was entered at the Aſſize, 

and the Plaintiff was willing to try it: 

Bat as the Defendant would not con- 
L ſent 


ſent thereto it, capi not. be.tried:be- 
1 by: fix 


5 Jura, E Pefene 
mew > Rule to cher Cauls why 
there ſhould not be Judgment” as in 
the Caſe of a Nonſuit: But the Rule 
was diſcharged. without Coſts; and 
fer Cur, The Plaintiff bas not in this 
Caſe been guilty of any Neglect. ht 

Was not. his Fouls that nr Teo 
incompleat. te ü g 
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of Colts where the Plaintiff does 


not proceed to the Trial ads a 
; Cauſe man to Note. 


Fat «Fae he cent of Kiog's | 
Bench and another of the Court 
of Common Pleas made Mich. 1654 it 
is ordered, © That. if the Plaintiff give 
«* Notice of a Trial and proceed not 
thereto, the Defendant upon Mo- 
*'tioh is to have the Coſts of his At- 
* tendance; unleſs the Plaintiff. give 
the Defendant wathing in conveni- 
„ ent Time that he will not I 
© or ſhew Cauſe to be allowed by the 
ks Court i in 1 Excuſe of ſuch Cott. 


By, a Rule of the Court of Com- 
5 Pleas made Mich. 3 G. 1. two 
— L 2 Days 


148 


Colts, 


Days Notice of countermand of 154 
vn in any Caſe ſufſicient. 


And by a Rule of the war of 


King's Bench made Mich, 4 Au 
two. Days Notice of Countermand of a 


Trial were ſufficient, unleſs it was a 
| Trial at an Aſſize, and the Notice of 


Countermand was delivered to. the 
Agent in Lendon; in which Caſe it 


was neceflary that the Notice of Coun- 
termand ſhould, be delivered four Days 


nv the Carmiſſion ** en 


But by the 140 2. e. 17, Par. 5. 
it is enaQted, * That if any Party ſhall 
40 have given Notice of the Trial of a 
« Cauſe at any Aſſize, or at any Sitting 


DE « in London or Weſtminſter where the 


« Defendant lives forty Miles from the 


© ſaid Cities reſpectively, and ſhall not 
0 afterwards countermand the ſame in 


% Writing fix Days at the leaſt before 
ff ſuch intended Trial, every ſuch Party 


U e. be obliggd to pay the like 


e 


W 


ole * . 
5 Yes and; . as if ſuch No- | 
tice had not Nn countermanded.” 


e Defeodant, * & 16 Rep pr in 
recipiatur the Evening next but ONE Poel v. drow, " 
before the Day of the Sitting for which 
Notice of Trial was given, the Queſtion 
was whether the. Plaintiff ſhould | 
Colts for not proceeding to Trial pu- 
ſuant to Notice. - It was holden that 12 21 
de ſhould, and per Cur. As the Plain. 
tiff was guilty of a Default in not en- 

tring- his Cauſe in proper Time, he 
oght/to pay Coſts er the | 
N A os rad 87 "RSDiOA 


3, 


f lt ; -4 33 


Upon 8 Cauſe: again a Rule 2 Barn. 109. 
for Coſts for not proceeding to Trial far. M—_— 
purſuant to Notice it appeared; that 
one material Witneſs who had been 
kryed With a Subpæna could not at- 
trad, and that another was diſabled 
dom attending by a Fal from his 
"Fr The Rule was diſcharged 3 
A 


—_— 


0p > 5 Coſts. 
becauſe the Plaintiff Had not in thi 
Caſe been guilty of a wilful Negled. 

Str. 874. It has been holden, that the Proſe- 

_ Eutor of an Information is Hable to pay 


| Colts for not Nas: 
ſuant to Notice. — * 


RY 


— op. The Cauſe having been made 2 Re. 
Hall. Hil. nner at one Aſſize by Order of the 
726-7 = Judge, and there being a Verdict for 
the Defendant at the neut Adlize, the 
Queſtion was whether he ſhould have 

the Coſts of both Aſſizes. It was 

holden that he ſhould; and per Cur. 

It is the Courſe of this Court to allow 


the Coſts of both Aſſizes in ſuch Caſe. 


The Practice of the Court of Com- 
mon Pleas has hitherto been different 
as to this Matter from that of the Court 
of King's Bench. 


MS. Rep. "= very late Caſe the Cauſe had 
1 Trin, been made a R-manet at one Afſze; 


| © becauſe 


2 


becauſe neither of the Parties would 
pray a Taks. At the next Aſſize 
there way x Verdict for the Defend- 
ant, and the Queſtion was whether 
he ſhobld. Have the Coſts of ' both' AC- 
fizes. It was holden that he ſhould 
not; becauſe it has not been the Cour ſe 
of this Court to allow the, Coſts of 
both Afies! in ſuch Caſe: But it ap= 
pearing in this Caſe, that the Practice 
of the Court of King $ Bench was to 
allow the Cofts of bak Aſſiges in ſuch 
Caſe, the Court came to à Reſolution, 
that for the Time to come the ſame 
ſhould be * in this Court. ; 


| "WM 2.9 ü , 
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131 


0 n A . xXVI. 
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or the Colts of Wiege 


1 


E Expe ence e on the Account of 

2 Wine Wo was examined 
at the Trial of the Cauſe is to be al- 
lowed upon a Taxation of. Coſts, 
- notwithſtanding ſuch Witneſs 1 was not 


0.4 Bi | 


ſerved with A Subpena. = 


#0 
190M 233.9 


094 28 — 


The Eipenee on "the Account, of. 2 
material Witneſs, who was ſerved with 
a Subpena and did attend the Trial of 
the Cauſe, is to be allowed upon a Tax- 
ation of Coſts ; although ſuch Witneſs 
was not examined. 


The. Practice of the Court of Com- 
mon Pleas is, to allow upon a Taxa- 
tion of Coſts the Expence on the Ac- 
count of a materia Witneſs who did 
| attend 


Coſts. 133 
attend the Trial of the -Cauſe ; not- 
withſtanding ſuch Witneſs was neither 


ſeryed with a er nor nene 
£19.4 IQ 3194 0 
But it is not the, Practice of the 

Court. of King's Bepch to allow upon a 
Taxation of Coſts the Expence on the 
Account of any Witneſs, how mate- 
rial ſoever he is ſworn to have been, 
unleſs ſuch. Witneſs was either'ſerved 


with a Subpena or examined 


+43 Wa 
4 130 


A Quedinniacidngiwhethe the Ex- Rep. Pr. in 
pence on the Account of a Witneſs So a . 
whom the Judge would not ſuffer to v. Barnes. 

be examined, the Judge being of Opi- 
„nion that he was not a material one, 
ſhould be allowed upon a Taxation 
of Coſts, it was ſworn by the Party 
that he was a material Witneſs, and 
by the Attorney that he was ſuppoſed 
by his Council to be ſo. It was holden 


that the Expence of this Witneſs ſhould 
be allowed. 


A Plain- 


234 


_ Colts. 


2 Barn. 241. A PMU, Who had pive Notice 


V. 


vr Trial, did after wards give Notice 


of CBüennHnüd and obtain a Rule to 
diſcontinue u Payment of Coſts. 


Biween the me f gving Notice of 
Trial and thut of givit Nee of 
Cbunterand a - material Witnefs' for 
the Defendant,” wh refiifed in Lindon, 
hud ſet Git for the Afſizes at Votk; 


and the Queffion was whether the 
Expence on the Account of this Wit. 
s ſhould be allowed upon a Tax- 


NEIS 
ation of Coſts; It was holden; that as 


the Notice of Counter mand was re- 
Solar the Expence of 925 Witneſ 


6 


CHAP. 


n 


of Coſts: where Replenler 6 
Ii Awardeddl. 10 
* Dane es whgala 


"y 4 ede be warded on the 
Actount of the Inimateriality of 
in Ihe which hen bees tried, the Court 
will not ae Oofts' td efther 6F the 
Portles; beczuſe both Have bert In 
Fzolt, "the" Ohe in pleading" httreteri- 


ally, the other in Joiing Efie port 


an immaterial Plea. 


In an Action of Aſſumpſit againſt a Yours nl 
an Adminiſtratrix the Defendant, in- Anon. 
ſtead of pleading that her Teſtatrix 
non Aſſumpſit, pleaded that ſhe herſelf 
non Aſſumpfit. Iſſue being thereupon 
joined, a Repleader was after the Trial 
of the Cauſe awarded without Coſts 

on 


Colts. 


- on 2 of the Immateriality of the 
Iſſue. 


The Defendant in an Action of Tro-; 
ver pleaded” nom Aſumpfit. Iſſue was 
thereupon joined, the Cauſe was tried, 
and a Verdict was for the Plaintiff: 
But the Iſſue being immaterial a Re- 
pleader was — It became af- 
terwards a Queſtion, whether the Plain- 
tiff ſhould. have the Coſts of the im- 
material Pleading or of the Trial, it was 
holden that he- ſhould not have the 
Coſts of either; and per Cur. As both 
Parties have in this Caſe been in Fault 
neither ought to have any Coſts. 


CHAP. 


Colts. 


Of Coſts TER a new Trial is 


granted. 


T is in the general true, chat the 


Court will not grant a new Trial 
but upon Payment of the Caſts of tho 
former Trial. Fn 


But if there Was any thing . 12 Mod. 370. 


at the former Trial, the Court will 
grant a new Trial without paying the 
Coſts of the former Trial. 


It ble diſcovered that the { Str, 642. 


drew Lots in order to determine for 


which Party they ſhould find a Ver- 
dict, and that they did find accordingly, 


the Court granted a new Trial; and 


ordered that the Coſts of the former 
Trial ſhould abide the Event thereof. 


Upon 


Hale v, Cove. 


x3 | Cofts. 
. Upon the Trial of an Action of 
Palmer Hil falſe Impriſonment againſt a Juſtice of 
8 3. in the Peace it appeared, that che Action 


was commenced within fix Months 


but not within fix Months after the 

Commencement thereof, It was ruled 

by Willes Ch. J. before whom the 

Cauſe was tried, that this Action was 

net commenced foon' enough ; and 

the Blaintiff was on that Account non- 

| ſuited. Upon a Motion for a new 

Trial it was holden that the Action 

| was commeneed foon enough; and a 

ve Trial was granted without paying 
the Coſts of the former Trial. 


Ms. R Two Bills of 8 . by 
Ede wdLrd ond Cloe upon 'the Faff India 
Ban = Company payable to Campbell or Or- 
inK-B. der, had been indorfed by Campbell 
4A 1216, to Ogilbly: But the Words or Order 
were not added in the Indorſement of 
one of the Bills. Both theſe Bills be- 

ing afterwards indorſed to Edie and 

Lard 


Colts. 
Tard and Order, an Action of A 
 Jumpſit was brought upon tham. There 
being no Doubt as to that Bill which 
Jury found for the, Plaintiffs as to that 


Count wherein this was declared far. 


As to another Coupe wherein the. Hill 
indorſed to Ogilby only. was, declare 


for they found for the Defendants: ' But 


their Verdict as to this was grounded 
upon Evidence, that by the Uſage, of 
Merchants this Bill was not aſſignable 
to the Plaintiffs, becauſe the Words & 
Order were not added in the Indorſe- 


mens from Campell tg: Ogilby. - 
Upon a Motion. for a bew Trial 


Lord Mansfield Ch. J. before whom 


the Cauſe, was tried reported, that he 


eyery Indorſement of. a, Bill of Ex- 
change would: fallow the Nature of 
the griginal Bill; end conſequently 
thay if an original Bill was payable to 
* and Order, an Indorſement by 

4 J. . 


told the Jury, that by the general Law 


i 
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Coſts. 

J. S. to J. N. would be a good Aſ- 
ſigument to J. N. and his Order, not- 
withſtanding the Words or Order were 
not added in the Indorſement to J. N. 
But that if they were fully ſatisfied 
from the Evidence which had been 
given, that the. Words or Order are 
by the Uſage of Merchants neceſſar y 
to the enabling of an Indorſee to aſſigg 

a Bill of Exchange, they ought to find 
for the Defendants as to that Bill in 


the Indorſement of which theſe Words 
were not added, = _ | 


-Hs Lordſhip added, har at the 
Trial of the Cauſe he was of Opinion 
that Evidence of the Uſage of Mer- 
chants was in this Cafe admiſſible : But 


that, having ſince looked into all the 
Caſes upon the Point and conſidered 
the Matter with great Attention, he 


is now clearly of Opinion, that he 
ought not to have admitted ſuch Evi- 
dence, and conſequently, as the Ver- 
dict as to that Count which is found for 


SA CT. T” | the 


the Defendants was entirely grounded 
upon the Evidence of the Uſage of 
Merchants, that a riew Trial ought to 
be granted. 


The other jullees being of the forme 


Opinion, the only remaining Conſide- 
tation was, Whether the new Trial 
ſhould be granted upon the uſual Con- 


dition of paying the Coſts of the for- 
mer Trial. | 


It was holden that no Coſts ſhould 
de paid; and per Cur. As a Verdict 
muſt if ſet aſide be ſet aſide generally, 
and this Verdict is agreed to be right 

as to that Count which is found for the 


Plaintiff, there is no Reaſon that he 


ſhould pay the Coſts of the former 
Trial: 
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Upon the Trial of the Cauſe a Case Str. zoo. 


reſerved, which was afterwards 
argued : But as the Court were not 
able. to give Judgment for want of ſuf- 
M ficient 


Davila v. 
Herring. 


IF % 
7 


ficient F aQts, TRY Nated, the Parties 
- agreed at the Recommendation of the 
Court to g to a new. Trial. The 
Plaintiff being nonſuited at the ſecond 
Trial, the Queſtion was whether the 
Defendant ſhould have the Coſts of the 
firſt: as well as of the ſecond. Trial, 
It was holden: * he ſhould have the 
Cots oo fan = 


* 
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of Coſts in a Suit upon a Writ of | 


\ - ts Wb | { 24,44 
ar! care Facias. | 8. 
4 = P , * 4 
iy . 3%, : $7 + 48 WP 
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TO Coſts were nn in a 
© Suit upon a Writ of Scire Facias 
| — the making of the 8 & 9W.3, 
c. © 


The Plaintif _—Y not recover any 
Coſts i in ſuch Suit under the Statute of 
Glocefter ; 1 becauſe; he did not recover 
any Damages therein- 19:.304 Ai 20 


: 


Nor could the Defendant recover 


Colts in ſuch Suit; becauſe neither the 
23 H. 8. c. 15. nor the 4 Fa. 1. c. 3. 
did enable him to recover Coſts in any 


Caſe, except ſuch wherein the Plaintiff 


might | have recovered Coſts. 5 i 2 


"By the 9 & 9 . z. ci 11. par, 3. 
it henatſted, “That in every Suit upon 


M2 _«aWrit 
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; « a Writ of Scire Facias the Plaintiff 

„ obtaining Judgment. ar apy Award 
* of Execution after Plea pleaded or 
., Demutrer jeined, ſhall | retorer | his 
«« Coſts of Suit ; and if the Plaintiff 
% ſhall become- Nonſuit, or ſuffer a 
« Piſcontinuance,..or, a Verdict ſhall 
« paſs againſt him, the nn 
5 1 bis Coſts.” a0 


Rep. Pr. in Tt has been i that if * 

Fer?“ be given for the, Phimiff "to/quaſh 

Whitehead. his own Wit of Scere Fumat before 
the Defendant has pleaded the Defen- 
dant is not entitled do Col. pL vs 


© Btr. 638. "The Pefeiidant Mig Pleated in 
Focklington "Abatement toa Writof ebe Eis, the 
; Plaintiff moved for Leave to quaſh his 
own Writ. Leave was given to do this 
Without Cofts ; and per Cur. The Law 
is the ſame in the Caſe of a Suit upon 
@ Writ of a Scire Facias as in the Caſc 


of an original, A W In, „ hieb 3 
"1 08 the 


ii 17 


the Writ be abated the Plaintiff does 
not pay Colts, N 
{It bes been” admitted, that if they, 63. 
Defendant in a Suit upon a Writ of Bellew v. | 
Sire” Facias' be un Execator he tb not . 
liable to Coſts; begauſg the 8 & g 

M 3. c. 11. does not extend to an 
Hrecutor. r 0) Lo 


n 1 1 e een 31445 3. 
I follows, that ag Executor ho, 8 


Plaintiff in a Suit upon a Writ of Scire 


8 
* 
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Colts: | 
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CHAP XXII. 


of Coſts i in a Suit upon a wir 


9 * Error. 


0 Coſts were dee in a 
Suit upon a Writ of Error be- 
fore the making of the 3 H. Te. ©. 10. 


The Plaintiff 900 not recover Cots 
in ſuch Suit under the Statute of G/o- 
cefter ; becauſe he did not recover any 


Damages therein. 


Nor could the Defendant recover 


Coſts in ſuch Suit; becauſe a Defend- 


ant could not at the Time of mak- 


ing the 3 H. 7. c. 10. recover Coſts 


in any Caſe, except that of a Suit upon 
a Writ of Right of Ward, 


. the 3 H. 7. c. 10. as. reciting 
; N Denn! who 


F. . 


ſueth Judgment to recover is often de- 
layed of Execution; for that the De- 
fendant or Tenant, or other who is 
bound by the ſaid Judgment, ſueth a 
Writ of Error, it is enacted, 60 That 


if any. Defendant or Tenant, or any 
« other who ſhall be bound by any 
judgment, ſue afore Execution had 
% any Writ of Error to reverſe ſuch 
* Judgment in Delay of Execution; 
« that then if the ſame Judgment be af- 


te firmed in the ſaid Writ of Error, or 
© the ſaid Writ of Error be diſcon- 


« tinued, or any Perſon that ſueth a 
«© Writ of Error be nonſuited in the 
1% ſame, the Perſon againſt whom it is 


« ſued ſhall recover his Coſts and Da- 
'* mage for his Delay and wrongful 


« Vexation in the fame, by Diſcretion 
© of the Juſtices afore whom the ſaid 
40 Writ of Error i is ſued. * | ? 


167 


It has bas bes, Windes this Gn, mee 
Statute extends to a Writ of Error in ,, Erington. | 


the Exchequer Chamber ; becauſe the 
M 4 27 Elix. 


168 aas. 
| 27. Eliz. c. 8, which, gives this Wh 
of, Error i 1s quite filent. as to Cots... 


Dyer 77. 1. is laid Sona in one. „ Caſe, — if 


Henſlowe v. 


the Biſhop of a Writ of Etror be brought upon a 

. Judgment in an Action of Qware Im- 

peait, and the Judgment be affirmed, 

the Defendant in Error ſhall. have 

Coſts as well as Damages, notwith- 

ſtanding no Caſts were eee 5 
ee eee, olli! 


On, Eliz. 617. bn 90 Caſe it is lad n, tha 
e Hi, as Coſts and Damages are by the 3 H. 
40 Eliz. - 7. c, 10, given generally on Account 
| of the Delay of Execution occaſioned 
bye Writ of Errot, if a Writ of Er- 

ror be brought upon a Judgment in an 

Action of Formedon, and the Jadg- 

ment, be affirmed, the | Defendant is 

entitled to Coſts for the Delay of Ex- 

ecution, although neither Coſts nor Da- 

mages were 6 * the args 

1023-56 


1 
45 
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10 another Cafe it is laid down, Cro.Eliz. 


that the Defendant in 3 Wirit of Er. * 


for brought upon a Judgment in a Sul en 
upon a Writ of quod. permittat mall 

have Coſts in Caſe. the Judgment! be 

affirmed, - although neither Coſts not 
Damages were recoverable in the orie 
ginal Suit; for that -Coſts- are to be 
paid in every Caſe, wherein a Writ of 
Error 1 is brought before Execution and 
| ane 18 affirmed. | 1 bo 


The ſame i is laid 9 in two other Crp. Car. 1 r 145. 
Caſes, in which Writs of Error were mn 


brought upon Jodgtments in AGtions The 810% 
of Nuure Impedit; and in thei former Pembeooke v. 


of theſe the Authority of the Caſe: of 55 Mich. 28 J. 
Henflowe and the Biſhop of Saliſbury re- 
roy Dyer i is 7 aged ann 

The contrary. to Ty is laid 2-7 


in theſe Caſes has however been holden 
in divers SING ay Caſes. | 


* 


A Writ of Error being brought 5 in Cro.Car. 425. 
the C Court of Kidg's Bench upon a Sui Fuck. 
1 10 Car. 1. 


* Coſts. 
Jiodgment of the Court of Common 
NE a Pleas in an Action of Formedon, and 
it Judgment” being affirtmed, the 
; - was" whether the Defendant 
in Error ſhould have - Coſts. It was 
holden that he ſhould not; and per 
Cur. As neither Coſts nor Damages 
were recoverable in the original Action 
the Delay of Execution occaſioned by 
this Writ of Error was only as to the 
Land; and conſtquently the Defendant 
E entitled to Coſts ynder the 3 H. 7. 
mw 6 10. . 


20 In a Writ & b Ener * "INE 

Lloyd. Mich; Was affirmed : But it was holden upon 

16 C. 2. the Authority of Smith and Smith 

| Co. Car. 425. that the Defendant in 

Error ſhould not have Coſts ; becauſe 

neither Coſts nor Damages were re- 
coverable in the original Action. 


fi 


1 Ventr. 166, Ia Ade een brought a Writ 
"IS. of Error upon a Judgment in Eject- 
ment againſt his Inteſtate, and the Judg- 

| ment 'was affirmed. It was holden 
/ Gi H | that 


- 


(NN. 
that he ſhould not pay Coſts, notwiths' "1. 
| ſtanding the Delay of Execution oc- - - 2M 
beg M the Vere of * 8. 3 


oy be FP; 

erde aa a unt 1 
of Error upon a Judgment againſt him- (Gale 6 
felf as "Adminiſtrator, and the Judg- & M. Garth. 
ment was affirmed. It was holden 261. S. C. 
that he ſhould not pay Coſts; becauſe 
he was not liable to * in apa _ 


my N | 


"4 if \ 12 


And 3 in a very dae Caſe; 1 wherein 3. ate. 
an Executor brought a Writ of Error — — v. 
upon a Judgment againſt. his Teftator, 5 G.. * 
which was affirmed, it is laid down, 
that an Executor is not in | ſuch Cale 
liable to Coſts, - EE 


'E 


But in a Caſe ſubſequent to the "Oy 
of theſe Caſes the Doctrine of the 
* G 18. We ant? & 
AWritef Error being recite in the str. 1081. 
Court of King Bench upon a Judg- Wee. 
a ment Hil. 11 C. 2. 


* 


Ce. 
ment of the Court of Common Pleas in 
an Action on the Statute againſt Uſury, 
and the Judgment being affirmed, it 
became a Queſtion whether, as the 
Defendant in Error could not have re- 
coyered Coſts in the original Action, 
he was entitled to the Coſts of the Suit 
upon the Writ of Error. It was up- 
on Conſideration holden, chat he was 
entitled thereto by the 'expreſs. Words 
of the 3 H.7, c. 10. the Writ'of Er- 
ror having in the preſent Caſe en 
bebe! 1 Hay e Exeov:gon; 

4 20% 4 "An 10 uchi 121038! | 

The Count added, that the Right of 
oF Defendant in Error to Coſts in 
"XD Caſe4s, mugh, clearer; ſince 

the making of the 8 g g. c. 11, 
Becauſe the Party who is now Plaintiff 
in Error would, under this Statute have 
been entitled io Coſts, in Cale there 
had been Judgment for him in the 
Court of Common Pleas, and ſuch 
Judgment had upon the bringing of a 

Wit of Error by .the Patty: who is 


% „ 
+2464 " NOW 
* tiere NC * 


Colts. 


I73 
now Deſendunt in Errbr been bed 
here. | $46 74 d SP £3 20 Hut. "0592 23 


I a wont of Errot be ought aſter Ov Oo. Jo 636. 
Execution the Defendant in Error can- Turnotk. 
not recover Coſts ; for the 3 H. 7. 
c. 10. only gives Coſts to a „ 
in Error whete Execution has been | 
1 by t the Wit of Error. N ? 24 q 
By — 13 "r= 2. c. 2. W. 10. it 
is enacted, ** That if any Perſon ar 
« Perſons ſhall proſecute any Writ af 
« Error for the Reverſal of any Judg- 
1 ment, given after a Verdict in any 
Court ef Record at M mig bur, or 
de 7.0 the Counties Palatine of Chefter, 
Lancaſter or Durham, or in any 


e of Great Seſſions in Valet, 
« and the ſaid Judgment ſhall be af- 
* firmed, then every ſuch Perſon or 
Perſom ſhall pay to the Defendant or 
Defendants in the Writ of Error his 
.66, or their double Coſts, to be aſſeſſed 
a og 


cc 4 


110 


— 


ee 


Court where ſuch Writ of 


by the Court 


' 0 Error ſhall be depending. 8 


And by the 4 Ann. c. 16, par. 25. it 


AA! is for the preventing of Vexation from 


ne ſuing o out defective Writs of Error en- 


acted, — That upon the quaſhing of 
« any Writ of Error, for Variance 
« from the Record or other Defect, 
% the Defendant ſhall recover againſt 
te the Plaintiff or Plaintiffs iſſuing ſuch 


* Writ his Coſts, as he ſhould have 
why had if the N had been af.. 
ct * firmed.” 6 IF 55 


— -No Proven is a * aby of 


g 


the Statutes which have been men- 


tioned, for the Coſts of a Writ of 


Error brought upon a Judgment in 
the z ee Action Tee ward e 


INIT 0 — 


2. it is enacted, That if after Judg- 


ment for the Defendant i in any Ac- 
1 r ton 


| Coſts, 
« tion-the Plaintiff or Demandant ſhall 
« ſue any Writ of Error to annul the 
« ſaid Judgment, and the ſaid Judg- 

„ ment ſhall be afterwards affirmed, 
e or the. ſaid Writ of Error ſhall be 

= diſcontinued, or the. Plaintiff ſhall 
« be nonſuit therein, the Defendant or 
« Tenant in any ſuch Writ of Error 
« ſhall haps rr to . his 
46 Coſts. | | 
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855 Wit of Error 1 ee Str. 617. 


upon a Judgment in the original Ac- ; +41 hed 
tion for the. Defendant, and the Judg- | 
ment being reverſed, the Queſtion was, 
whether the Plaintiff in Error ſhould 
have the Coſts of the Suit upon the 
Writ of Error as well as thoſe of the 
original Action. It was holden, that 
be ſhould only have the Coſts of the 
original Action; and per Cur. The 
3 H. 7. c. 10. and the 8 9 J. z. 
c. 11. do only extend to the Caſe of 
an Affirmance of a judgment, and it 
zs very reaſonable they ſhould not ex- 
TAU tend 


tend to the Caſs of a Reverſal of 4 
Judgment; for it would be bard, that 
dy Perſon ſhouſd pay the Coſts oc- 
- cafioned by an Error in the Judgment 
of the Court below. This Court can 
now. only give ſuch Jadgment in the 
prefent Caſe as the Court below ought 
to have given, namely, Judgment for 
the Plaimiff in the original Action; 
and conſequently the Plaintiff in Error 
can never have the Coſts of pe; Suit 
- upon the Writ of Error. «nag | 
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. abide Ge is Judg- 
ment 45 to Fart for the Plain · 

tiff and as to .other Part for 
\ the EN 
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L* an JON 9 8 Covenant A . Lev. 63, 


two Perſons there was „ r 3 
by Default againſt one of them : Put anorher, 


thete Was a Verdict for the other who 
pleaded Performance of the Covenant. 
A Queſtion arifing concerning Coſts, 


it was holden that the Defendant who of 109 h 


pleaded Thould have Coſts, and * I Mines 
the Plaintiff ſhould have neither ] | 


fendant ; becauſe it appears from 75 | 
Verdie, rich finds the Covenant, to | 
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Rep. Pr. in 
C, B. 107. 
Langdon v. 
Vinnicombe 
and another. 


Trin. 1 G. 3+ 
B. 


Barr, 1232. 


have been performed, that the Plaintiff 
had no Right of Action. 


An Mien of Aſſumpſit being 
brought againſt two Perſons oge of 
them jet J nt go by Default; the 
other . pleadec non Aſſumpſit and the 
Toe thereupon joined was found for 
him. A Queſtion arifing eoneerning 
Coſts, it was holden that the Plea 
of non Aſſumpſit went to the whole of 
the Plaintiff's Declaration, he was not 
intitled to Coſts upon the Judgment by 
Default: And that the Defendant for 
whom there was a Verdict ſhould have 
Colts, 


0 
'To one Count in the Declaration 
the Defendant demurred and there 
was Judgment for him upon the De- 
murrer; to the other Count he pleaded, 
and upon the Trial of an Iſſue joined there 
Was $a Verdict for the Plaintiff. AQue- 
Rtiop ariſing 2— Coſts, it was 
3 holden 
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Plaintiff as to one Count he was enti- 


tled to Coſts, and that the ,Defendant 
was not entitled to any Coſts, notwith- 


im 


ſtanding there was Judgment for h 


upon the Demurrer to the other 
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In wins! Caſes, where there. are 
two or more Defendants, one 
or more of them for whom 
there is a Verdict is entitled 
to Coſts under the 8 ? 
V. 3. c. 11. 


F before the making of Snitite of 
the 8 C 9 W. 3. c. 11. two 
or more Perſons were Defendants in 
a Cauſe, and the Plaintiff obtained a 


Verdict againſt any one of them, the 


other or others were not intitled to any 
Coſts, notwithſtanding there was a 
Verdict for ſuch other or others; the 
Conſtruction of all the Statutes prior 
to this, by which Coſts are given to 
Defendants, having been, that they 
| only 


Coſts: 


fly give Coſts. where there is a Ver- 
dict for all te. Defendants/ hn A Cauſe, 1 


it is enacted, That where ſeveral © 
1 Perſons ſhall. be made Defendants 
in any Action of Treſpaſs, Aſſault, 


*. falſe Impriſonment or Ejectiens fir- 
game, and anyone or more of them 
5:thell, pen dne Trial.cheneet be, ars 


* 


By the 8 Sg, 3. c,, par, 1. a 0 


l l f 
G44 \4h44+ + 4 


<,quitted by, Verdict, every Perſon, ſo 


«, acquitted, ſhall. recover his Coſts in 
„like Manner as if all the Pefendants 
c had been acquitted by a Verdict, un 
$ Jeſs the Judge, before w whom ſuch 
« Cauſe, ſhall, be tried, ſhall. immedi- 

© ately: after the Trial thereof i in open 
5 Court cettify; upon the Record, that 
there was a reaſonable Cauſe for 
4 W od Perſes «Defendant, 


7 . 61 1 nod T300310M 


eben beiden, that this 8 1006. 


does not extend to an Action of Tteſ⸗ 


N 3 Tres 


Dibben v. 
Cook and 


* the Caſe; for that the Word others. 


2 Barn, += 
— of he gtatüte does bot extend to an Acton of 


—— 


Treſpaſt therein contained. does ally 
mean Treſpaſs vi ei Am, ; 


\ 


7 has been alfo holden, that this 


| Were Ben ora Hae) an 
- » 2 


1 an ns, of: 8 aint 
two Perſons there was a Verdict for one 


of the Defendants; and the Judge had 


B. K not certified that there was a reaſ0n- 


able Cauſe fot making him à Deſen- 
Hint. A Queſtion aroſe) whether this 
Defendant was entitled to Coſts under 
che 8 g. z. e. 11. It was holden 
that he was not; and by Lord Man ß 
Feld Ch. J. In the Cafe of Diblon v. 
Cook Str. 1006. it was holden that the 
Word Treſpaſs in this mmm dcn oaly 
mean Trefpaſs vi er Aras. It has 
moreover been holden in a Caſe report- 


ad a Roll. N. 434. that an Action 


of Replevin is not an Action ci Trei- 
2 vi et Armis within the Meaning 
r * of 


el hh 27 Nl 1 
able therefore it may he to- natural 
Juſtice that the Defendant ſhould in 


tlie prefent Caſt have Coſts, as this 


Mutter is already ſettled by Determi- 
nations the Court * not to en 


kom the, 2 s 


Fi 
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* Hr an A ae Fen av 2 Barn. 103. 
Hv and three others the Plaintiff 5 | + "26a 


obtained a Verdi 
fendapts except ole; and there was 
no Centificatre of a reaſdnable ende For for 
 nakivg Him x Defendant, The Coſtz 
. of Hole deing taxed at no more than 
- three Pounds he obtzied a Rule to 
hen Canſe, why he ſhoutd not be al- 
- lowed all bis extraordinary Coſts. 
This Rule was afterwards Aba 
with Coſts, it appearing to be a Con- 
trivance to charge the Plaintiff with 
the extraordinary Coſts which had 
5 hike incurred on the Account of the 
other Defendants as well as Hoole ; and 
 hkqwify that Hoole was indemnified by 
N 4 another 


againſt all che De. = 


2 Barn, Sup. 
11. Mordecai 
v. N utting 
and others. 


* 
3 


Cas. 


another of the . to o whom 
* "ys Tenant. | 


pw an 3 of T e vi ia Ar. 
mis againſt four Defendants the Plain- 


tiff obtained a Verdict againſt one of 
them: But the other three were found 


not guilty, and there was no Certifi- 


cate. of a reaſonable Cauſe for, making 
them W N an N ior 


a Rule to thew Cauſe, why. the el 
to which: they were entitled ſhould not 


be deducted out of what Was due to 


the Plaintiff for Damages and Gt 
from the other Defendant. This Rule 
was afterwards diſcharged ; and ber 


| Cur: . The preſent. Application is quite 


an un recedent d HO 
pr 70 . 4 7 \ #+ 3 . — 
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of Colt his: Leave is 1850 


by the Court to plead ſeveral 
Natter. . * = VE om 


| Nana {39+ 
Y the 4 Anne c. 16. par. 4. it is 
enacted, That it ſhall bedlaw- ' 
ie ful for any Defendant or Tenant in 
„% zny Action or Suit, or for any 
«Plaintiff in Replevin, in any Court 
of Record, with Leave of the Court 
„to plead as many ſeveral Matters 
t thereto as | he [ſhall RIO were . 
* for * Defence.” . oulain 


But — . it is eben That | 

e if any ſuch: Matter ſhall upon De- 
* murrer joined be judged inſufficient 
* Coſts ſhall be given at the Diſcretion 
of the Court; or if a Verdict ſhall 
80 be 


Colts. 


* be given upon any Iflue in the aid 


* Cauſe for the Plaintiff or Demandant 


2 Barn, 112. 
Greenbow v. 
Nfley. Eaft, 
21 G. 2, 


«© Coſts ſhall be given in like Manner, 
% unleſs the Jadge who tried the ſaid 


*Iſſue ſhall certify, that the ſaid De- 
| 1 at; Tenant, or Pfamtiff in 


% Replevin, had a probable Cauſe to 
« plead ſuch Matter which. vpon the 


* ſaid Iflue ſhall be found againſt 


4c him.“ 

21 27 > N Nee 205 

* men Aden uf Treſſad nr 0. 
mi the Defendant nh Leave of the 


* * * * 


Court pleaded not Guilty and two ſpe- 


cial Pleas: To the two latter Pleas the 
Phaiotiff' demurred and there was 
Jadginent for him upon the Demur- 
rer: But upon the Trial of the Iſſue 
Joined upon the Plea of Not guilty be 
was nonſuited. A Queſtion ariſing 
concerning Coſta, the Court of Com- 
aan, Pleas, aficr 8 Conſaltation of all 
the Judges, among whom there was 2 
Difference of Opinion, directed the 


e ta Tax the Coſts of the 


De- 


Coſts. 
"= ä 
to the 4 Awe, c. 1b. and that ſa much 
asThauld be/allowed/thereupon-ſhauld = © * 
be deducted out of the Colts: of the - - 
N which were directed to be 
r t 10 157 


E 01 £29! 


An Ius being joined. WS 1 


being alſo a Joinder in Demurrer, the por G. 1 
Plaintiff procerdted to the Trial of the * if 


Uſe and en a Verdict. The I 
+ there was Judgment upon this for the 1 
Defendant, A Queſtion atiſing con- 
_ cerning Coſts, the Court of Common 
- Pleas directed the Prothonotary: to tax 
the Coſts of the Trial for the Plaintiff 
and the Coſts of the Demurrer for the 
Deſendant, and that thoſe Coſts which 
amounted to the leſſer Sum ſhould be 


deducted out _ thoſe which amounted 
One. 


In an Action eee cri- 
mina! Convorſation with the Plaintiff's 
Less Wife 


Wife the Defendant with Leave of 


| Sayer, Hil, the Qourt pleaded Not guilty and not 


> mr 


. guilty within ſix Years. On the for. 


753. 8. C. mer Plea Iſſue was joined; to the lat- 


ter there was a Demurrer. Upon the 
Trial of the Iſſue there was; a Verdict 
for the Plaintiff with Damages to the 


amount of fifty Pounds: But upon the 


Demurrer, which was afterwards ar- 

gued, there was Judgment for the De- 
fendant. A Queſtion ariſing concerving 
Coſts, the Court of King's Bench: di- 
rected that the Defendant ſhould have 
the Coſts of the Demutret; but tliat nei - 
ther Party ſhould have the Caſts af the 
Trial; and by Lord Mansfeld Ch. J. We 
ate all of Opinion; that the patticulat 
Circumſtances: of this | Caſe are ſuffi- 
cient to warrant: our determining it 
without going into the general Que- 
ſtion, which might require a good deal 
of Conſideration. The Defendant ought 
certainly to have the Coſts of the De- 
murrer, it appearing: clearly from the 


J 2 chereupon that the * 
ha 


Caſts. 


had no Right of Action: But the 
Plaintiff ought not to have the Coſts 
of the, Trial; becauſe, as the Demur- 
rer goes to the Right of Action, he 
ated improperly in carrying the Iſſue 
to Trial before Judgment was given 
upon the Demurrer. It would more- 
over be very ſtrange if the Plaintiff, 
v ho now appears to have had no Right 

of Action, ſhould notwithſtanding there 
is a Verdict for him be ſuffered to re- 
cover Damages; and unleſs he be ſuf- 
fered to do this he never can be entitled 
to the Coſts of the Trial. On the 
other Hand it is not reaſonable, that 
the Defendant ſhould have the Coſts 
of the Trial of an Iſſue which * 
been 18 nt him. 


- 


N. 


— 6 . 


2g an Action of Replevin the Plain- 1. 
tiff with Leave of the Court pleaded 7: Jac - 
two Pleas in Bar to the Defendants hy 1 
Avopwry. Iſſuę being joined upon both bom 13. 8. C. 
Pleas, one of the Iſſues was found for 
him the other for the Avowant. 


4 There 


ego 


* 


Coſts. 


There being no Certifieats of the Judge 
before whom the Cauſe wvus tried, that 
the Plaintiff had a probable Cauſe to 
d that Plea the Iſſue upon which: 
was — for the Defendarit, che 
Queſtion wis, whether the | Avowarit 
was entitled to the Coſts of this Iſſue 
under the 4 Am. c 16. It was holden 
that he was; and per Cur. The Word 


|  Avowant is indeed omitted in this Sta- 


tute: But as the Word Defendant! is 
inſerted therein, an Avowant, who is 
in the Nature of a Defendant, io 
oy within the INE thereof. 


There is pethips a Miſlake'i in that 
Part of this Report, which fays that 
an Avowant is within the Meaning of 
the 4 Anne, c. 16. becauſe he is in the 
Nature of a Defendant ; for upon con- 


 fidering this Statute, it does not appear 


to be the Intention thereof to give Coſts 
in any Caſe to a Defendant Who has 
mern ſeveral Matters, 


19 
1 


Coſts. 


y par 4. of this Statute a Defen- 
dant is impowered to plead with Leave 
of the Court as many Matters as he 
zudges gereflary for his: Defence, and 
the Proviſion. as to Coſts i per. N. 18 
penned 2 little inaccurately: Bu dhe 
Meaning thereof ſeems to be, that if 
two Matters be pleaded, and ond of the 
Iſſues joined upon theſe be found for 
che Plaintiff, he Thall have the Coſts 
not only of this Iffue but alſo of che 
other Hoe, notwithſtatiding this be 
Found upainft him; unleſs the judge 
before whom the Cauſe was tried thall 
"certify, that che Defendant had a pro- 
bable Cauſe to plead that Matter the 
Ilten pon which is found for him. : 


If this be the Meanings of the 4 An. 
e. 16. the Conſequence” certainly is, 
"that a Defendant, who has pleaded 
-feveral Matters, ſhall in caſe he ob- 
tain a Certificate be exempted from 
the Coſts of an Iſſue which has been 

un for him: But he is not in any 
Caſe 


192 


0 an Avowant en in the Na- 


Colts. 


Caſe entitled to the Coſts of fuch 


o Li „ . 
* * 1 - = 
"4 4 l 
Iſſue. 5 &.- 
=p 1 


St Mast an 45509: e e 
Upon the whole it is not probable, 
that the Opinion of the Coutt of Com- 
mon Pleas was in this Caſe founded 


1 is. oa * comttary: extrenitly 
probable, that this Opinion was found- 


ed ſolely upon the Omiſſion of the 


Word Avowant in the 4 Ann. c. 16. 
there being ſcarce Room for a Doubt 
that this Word was omitted in tbis 


© Statute by Accident; for it makes a 


Certificate as neceſſary to exempt a 


Plaintiff in an Action of Replevin from 
Coſts, as it is to exempt a Defendant in 


any other Action therefrom; and con- 


ſequently it muſt mean, that an A vow- 
ant in an Action of Replevin ſhould 


have the ſame Right to Coſts, as is 
thereby given to a n in any 


other Action. 


22 


2 
Colts. 193 
It may moreover” be fairly inferred. 
from what was done in a Caſe not 
long before the Caſe! Iaſt mentioned, 
that an Avowant in ati Action of Re- 
plevin is as well within the Meaning of 


the 4 Ann. c. 16. as a — in 1 
other Action. | 


Four Iflues belag Joined on ſong ah. 122 
Pleas to an Avowry in an Action of nent. Eat. 
Replevin, three of theſe were found 1 G. 2. 
for the Plaintiff the fourth for the 
Avowant. As the Judge before whom 
the Cauſe was tried had not certified 
that the Plaintiff had a probable Cauſe 
to plead the fourth Plea, the Avowant 
obtained a Rule to ſhew Cauſe why 
he ſhould not have Coſts as to the 
fourth Plea, As the Judge did after 
the obtaining thereof certify that 
the Plaintiff had a probable Cauſe to 
plead the fourth Plea, this Rule was 
diſcharged : But the Plaintiff was or- 


dered to pay the Coſts of the * 
cation. 


O If 


. 
1 
4 
— 
4 
: 


5 | 
2 Barn. 121. 


AI ie Opinion, of the Curt had pot 


2 pay rhe Calts of the Application- 


7 20 a! l c mY er r eK. 


. As it is not required by 8 


Cremer v. 


Dent. 
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5 5 an Aygwant. in an Action 
of Repleyio isay well within. the Nean- 


ing of. the 4 Ann. c. 16. as a Plaintiff 


in any other Action, they would not 


have granted à Rule to che Cauſe 
in this Caſe, nor would they upon diſ- 


charging it have ordered the Plaintiff to 


696. that a Certificate upon this Sta- 
tute ſhould be granted in Court at the 


Trial of the Cauſe; one may be. grant- 


4 . , . - " - Y " 
IST CZ >£71 43; 208 2, 1 0 do. 
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1 double and weble col. 


7 ain or "rreble Dimiges be Diet 3 
given by a Statute in a Caſe wherein 7, Ds. s „ 
ſingle Damages were recoverable at the Car. 321, 
commen Law, the Plaintiff may re- 

cover double or treble Coſts as well as 1 

ſuch double or treble Damages, not- oF - al 
withſtanding the . be WENT as 10 * 


Colts, th Ry 4 | 


dk 12 
4 


8 _ * 
- "8 o . a < — * -» 

— _ 2 * „ * 

— 8 =— _ — iy 


The 8 H. 6, c. 9. bert le 2 Inft. 289. 
Damages are given in the Caſe of a 
forcible Entry, ſays nothing concern- 
ing Coſts ; yet treble Coſts are recover- 
able in an Action upon this Statute, be- 
eauſe ſingle Damages were W 
in deen 128 at the common W 

140 0 2 | In | 1 \ 
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Dyer 259. 


— 
eynolds. 
oRep. I 16. 


Coſts. 


In an Action upon the 2 H. 4. c. 1 
by which double Damages are 0 
to the Perſon who has been ſued in a 
Court of Admiralty for ſomething done 
upon Land, the Plaintiff, notwithſtand- 
ing this Statute be ſilent as to Coſts, 


may recover double Coſts: For no Court 


of Admiralty has Juriſdiction in any 


Thing done upon Land, and an Action 


upon the Caſe did always lie at the 


121 common Law for ſuing in a Court 


Carth. 321. 
Lawſon v. 
Story, Skin, 
885. 8. C. 
Lord Raym. 
19. S. C. 


which had not Juriſdition. 


By the 2 1 & M. c. 5. treble Da- 
mages and Cos are given in an Action 
upon the Caſe for a Reſcue. A Que- 
ſtion ariſing whether, as this Statute 


mentions Cots but does not ſay 7reb/: 


Coffs, the Plaintiff ſhould have more 


than fiogle Coſts, it was bolden that 


he ſhould have treble Coſts; and per 


Cur. Beſides that this Caſe is within 


the Reaſon of thoſe Caſes, wherein it 


has been holden, that if treble Dama- 


ges be given W a Statute | in a Caſe in 
which 


4 


Colts 157 
which! ſingle were recoverable at the 
common Law the Plaintiff may re- 
cover treble Coſts, treble Damages are 
expreſly given by this Statute, - the 


Word treble relating as well to the 

Word Tg as to the ha rs Dartinges. 

But if a Statute $ive double or tre- 2 Inſt. 289. 
| ble Damages in a Caſe wherein no Da- . 
mages were recoverable at the common 
Law the Plaintiff cannot recover Cofts; 
for, as the Statute of Glocefter does only 
give Coſts in Caſes wherein Damages 
were recoverable at the common Law 
or are thereby expreſly given, it can 
never operate ſo as to add Coſts to the 
Damages given by a ſabſequent Sta- 
tute, and conſequently the Plaintiff 
can only recover the Damages given by 
ſuch — Ser : 


The I & 2 Ph. & M. c. 12. 3 I 
the Perſon who drives a Diſtreſs out 
of the Hundred liable to the Penalty 
of five Pounds and treble Damages: 


O 3 But 


4 
' 
C 7 
- 
- 4 
- 


But no Coſts are. recoverable in an Ac- 
tion upon this Statute, becauſe no Ac- 
yon did lie for * at * common 
* 18 > | 


"Sacks of the Caſes in obich double 
or treble Coſts may be recovered have 


Replevin; in an Action of Waſte; in 


| an Action of Debt for not ſetting out 


Tithes; in an Action againſt certain 
Officers; i in a Suit upon a Writ of Pro- 
hibition; oe in a Suit ba 4 Writ of 


Error. 102 ch 46 12 1VOIN 3 
2 


TT 4 id ; 
It. is not neceſſaty to 3 cs 


what has been already mentioned, ; nor 


is it neceflary to, mention divers other 


Caſes wherein. double or treble, Colſs 


may be recovercd, concerning which | 
no Queſtion hay ever ariſen. 


An Action the AAA 7 oh He a 
Perſon diſcharged under a. Statute for 


the Relief of 2 Debtors for a 
700 5 Debt 


Cds, 199 
Debt dür bare M Dihitge; "te 

pleaded his Diſcharge” in 1 + the 

Action and obHitted judgment. Be- 

ing thereupon entitled under the Sta- 

tute to treble Coſts, the Queſtion \ Was ; 

from what Time he ſhould be allowed 

ſach Coſts. It was holden that he 

ſhould be allowed them from the Time 

of Petting in his Plea. ar 

It is laid down jn one Caſe, that al- 1 Roll. Abr, 

though 4 Patty be entitled to double \ © v. 

treble Coſſs, ne is only entitled to have 1e . Hill. 

ſuch Coſts as ate found by the Jury 

doubled or trebled, and not fuch as are 


giveh 172 the Court « de Incremento. ** 


20 03 


But in two Caſes prior to this Caſe Oro. Eliz. 582. 


© eönttsty Docttine is laid down. *. r | 
0 Scroggs. 5 
Migh, 38 liz. 2 Leon. 52. Ralſton v. Chamber, Mich. 29 Eliz, 


And in two Caſes ſublec quent ” ——M Lev. 351. 


to it is Holden, that in every Cate where Sander _—_ 


a Party i 18 entitled to a6ublc Coſts, the & NI. Carth. 
321. Lawſon 
. Story. Trin. 6 W. & M. Skin. 55 5. S. C. Lord Raym. 19. S. C. 


O4 Coſts 


Ante p. 108. * 


2 ro. I 


Coſts. 
Colts given by the Court de 1 


ate as well to be doubled or trebled a as 
thoſe given by. the Jury. 


11 has. already been ſhewy,. that 
the Defect of lowing double Coſts 
under the 7 Ja. I. c. 5. by the Judge 
before whom the Cauſe was tried, 
cannot be afterwards cured by the 
Court. 


But this may perhaps be aſcribed to 
the peculiar penning of 7 Ja. 1. c. 5. 
| for the Court has in ſome Caſes, order- 

ed a Suggeſtion to be entered upon the 
Poſtea for the fake of entitlipg a * 
to double or treble Coſts. 


"The Court ja monad, for treble 
Coſts under the 10 & 11 V. z. c. 10. 
upon an Affidavit that the Defendant 
a diſbanded Soldier had been acquitted 
upon an Indictment for illegally exer- 
cifing a Trade, the only Doubt was, 


whether ſach Coſts bould be ordered 
by 


Coſts, | 

by a Role of Court founded upon the 
Affidavit, or whether a Suggeſtion of 
the Facts ſworn in the Affidavit ſhould 
be entered upon the Poftea in order to 
entitle the Defendant to ſuch Coſts. 

41 

9% Ta {his Caſe 771 Caſe of Walker v. 
Egerton Hill. V. z. was cited; in 
which. a Suggeſtion of ſome Facts 
ſworn in an Affidavit was entered upon 
the Poſtea, for the ſake of entitling the 
Defendant who was a Geller of the 
eee treble Dog” . 


— 4 


: 6 


1 "is Cale of 28 v. Wallis Tr in. 


9 . z. and the Caſe of Brampton v. 
Crabb Hill. 3 G. 1. in both which the 
lame was done were like wiſe . 


3 the 1 of theſe Caſes 
the Court ordered a Suggeſtion of the 
Facts neceſſary to entitle the Defendant 


to treble Coſts to be * an _ 
N 
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1 what Caſes the Court will 

i Nay the Proceedings in a ſe- 
® cond Action until the Cofts 
= of a former Action be paid. 


Lord Raym. IN an Action of Debt upon a Bond 
n P the Plaintiff declared for a certain 
==: . in Engliſb Money. At the Trial 

of the Cauſe it appeared, that the Bond 
Was for the Payment of the Sum de- 
clared for in Meſt Ferſey Money: Holt 
Ch. J. before whom the Cauſe was 
tried, being of Opinion that this Va- 
tiance was fatal the Plaintiff was non- 
ſumed. He afterwards brought another 
Action of Debt upon the fatne Bond; 
in which he declared for certain foreign 


Hin of a certain Value in Engliſh 
x Coin. 


oy , 
©» 
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Coin.” Hereupon tlie Cautt was moos 


ed, that the Proceediiigs in this Action 


might be ſtayed until the Coſts of the 


former be paid: But the Court refuſed 


to grant a Rule; becauſe the \Mernts 


did not come in Queſtion; at the Trial 
of the former Action, e oy 
ing upon the Variance- 


< Pads 


Ic may. ſrum this Caſobefairly infer- 
red, that if the Merits had been tried 


in the fotmer Action the Court would - 


have granted a Rule for ſtaying the 
Proceedings in the fecorid until 5 
_—_ of the _ Trad * 


duly jr appears bout two Caſes ma- 
ny Years ſubſequent to this, that the 
Court will not grant a Rule for ſtaying 


the Proceedings in &fecon@Aftion un- 
tid the Coſts of a forttiet one for the 


fame Cauſe be paid, nech ſtandin 
the Merits were tried id the forth 
Action, eucept in an Ejectment. 
| In 


204 Cos. 1 
1 Barn. 100. In one Caſe a Rule to ſhew Cauſe, 


| Pritchard. *; why the Proceedings in an Action of 
Hil. 11 G. 2. Trover ſhould not be ſtayed until the 


Coſts taxed for the Defendant in a for- 
mer Action for the ſame Cauſe be paid, 
was diſcharged as unprecedented; and 
fer Cur. Such a Rule is never e | 
except in an Ejectment. 


Str. 1206. In the other it is laid down, that 
— the Court does grant a Rule for flaying 
Eaft. 17 G. 2. the Proceedings in a ſecond Ejectment 
until the Coſts of a former be paid; 
becauſe an Ejectment is more under 
the Power of the Court than avy other 
Action is: But that the Court ought 
not to grant ſuch a Rule in any other 


Aion: 


Mad. $79- "i a FR" eden ho, a 
Gor. 9 upon the Demiſe of the Perſon on 

n. 101. whoſe Demiſe a former one was 
brought, the Court will grant a Rule 


for ſtaying the Proceedings therein un- 
| - til 


Coſts. 
rr 


— 7 


14 


5 the FRY: will as well $6 4 Mod. 379. 
where there was a Nonſuit in the for- CG. 
mer Ejectment, as if the Merits had 
been therein tried. 


205 


And the Court will as well do 2 Barn. 107. 
this where the ſecond Ejectment is For cap 8 

brought in a different Court, as if it had 

been brought in the Court wherein the 


former was brought. 


But where a ſecond Ejectment was n 
brought upon the Demiſe of a Perſon due. ca 
in Cuſtody under an Attachment for 
Non-payment -of the Coſts of a for- 
mer one, the Court refuſed to grant 
a Rule for ſtaying the Proceedings 
therein until the Coſts of the former 
were paid 3 and per Cur. The Leſſor of 
the Plaintiff being in Cuſtody under 
an Attachment, which is in the Na- 


ture 


Coſts. 


ture of a Capias ad Satisfacitndum, for 
Non-payment of the Coſts of the for- 
mer Ejectment, there is no Reaſon for 


N an; Court 0 gant fach a Rule, 


= 44 - 


CHAP, 
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0 n A p. xxxvn, 


In what Caſes * Court will 


grant a Rule for deduQting 
the Coſts of one Action 158 
thoſe of another. 


N an Action brovght ws Duthy Ser, Yao! 
' againſt Tito and four others there d ben. 


was a Verdict for the Defendants: But Hil. 17 G. 2. 
in another Action brought by Tz 

againſt Duthy there was a Verdict for 

Duthy. Hereupon Tito moved the Court 

of King's Bench for a Rule that the 

Coſts and Damages he was liable to in 

one Action might be deducted from 

thoſe he was entitled to in the other. 

No Rule was granted; and per Cur. 

The Court ought not to grant ſuch a 
Rule: For a Statute was neceſſary to 
enable the Defendant to ſet off a Debt 


f 9 | due 


208 


Clewlow v 


% PT. ._ 
4 | \ 
— * 


due to him from the Plaintiff. How can 
the Court moreover in the preſent Caſe 
give the Preference to Tito, who is but 
one of five Defendants, when the Plain- 
tiff has by Law a Right to pay the 
whole Colts of the Action to which- 
ſoever of the Defendants he pleaſes. 


The Court of nn Pleas had, 


Lowe. Trin. in a Caſe not long before that of Duthy 


16 G. 2. 


and Tiro and others, diſcharged a Rule 
to ſhew Cauſe, why the Cots of one 
Action ſhould not be deducted from 


* of er“ 


But Part * the Cauſe Fre in this 


Caſe was, that the Parties to the two 
Actions were not the ſame. | 


And i in two ſubſequent Caſes, where- 
in the Parties to the two Actions were 
the ſame, the Court of Common Pleas 
did make Rules for deducting the Coſts 
of one Action from thoſe of another. 
ach 1 In 


Calls. 209 


Is one of theſe the Plaintiff -in. an 2 

Aion of Treſpaſs had obtaineda Ver- Robinſon. 
dit: Bat in an Ejectment brought 3 
the Demiſe of the Defendant in the 
Action of Treſpaſs, and tried at the 
ſame Aſſize, in which the Plaintiff i in 
the Action of Treſpaſs was Defendant, 
there was a Verdict for the Plaintiff, 
A Rule was granted, that the Defendant 
in the Action of Treſpaſs might de- 
duct from the Coſts due to the Plain- 
tiff therein the Coſts to which he was 
entitled in the Ejectment. 


In the other there was in an Action N wad | 

of Aſſumpſit Judgment for the Plain- „, Biggs. 
tiff for Damages and Coſts to the Trin, 28. 2 
Amount of ſeventy Pounds ten Shil- 
lings: But in an Action of Treſpaſs 
brought by the Defendant in the Ac- 
tion of Aſſumpſit, and tried at the fame 
Aſſize, in which the Plaintiff in the 
Action; of of Aſſumpſit was Defendant, 
there was a Verde for the Plaintiff. 
A Rule was granted, that the Defen- 
P dant 
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- Gant in the Action of Aﬀmpit might 
deduct from the ceny PRs ten 
Shillings due to the Plaintiff the 
the Sum of ſeventeen Pounds eleven 
, to which he was entitled for 
ages and Coſts in thi 


e Action of 


— 4 


"4 


0 H AP. vin. 
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Of Coſts where an our is 
kae. reverſed. 


Y 2 Rule of the 2 of * 
mon Pleas made Tin. 33 Car. 2. 


| of It is ordered that no Defendant who 
« ſhall be outlawed, and who ſhall 


| C appear and reverſe the Outlawry,ſhall 


.< upon ſuch. Reverſal. pay for Coſts to 
« the Plaintiff any Sum excceding the 
i uſual Colts « of the > Exigent, together 
% with the Fine to our Lord the King 
te if any was paid, and that all further 
, Coſts ſhall be reſpited until the 
Time of ſigning Jen tor, 48 
ikke. 0 


OY oy „ * 


„Mad k d Is yu Dale eder or- 
ard, „That every Defendant fo 
2 * dout- 


tt W x". 


- Oo 
— we 6 Hoo 


wo” 


= — — 3 Sc. 
— w_—_< os fs — 
a - * >. 
— . „ x LEE 
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> | * . Cl = 9 * 


« outlawed and reverſing ſuch Out- 
* lawry, if the Plaintiff ſhall not pro- 
<. Ceed within two Months next after 
Notice of the Reverſal, ſhall have 


« Colts to be taxed by the Prothono- 
FT tary.” | ; 


# % 
. i .» = 


But by a Rule of the ſame Court 
made Trin. 2 Fa. 2. it is ordered, 
* That upon every Writ of Exigent 

 -<"-ſged forth from this Court, if a Su- 
r perſedeas be not put in thereto at or 

c before the Appearance thereof, no 
40 Super ſedeas ſhall” be allowed by any 

« Sheriff to any ſuch Writ, until the 
«Defendant ſhall have paid unto the 
\« Plaintiff or his Attorney or left in 
Court with one of the Prothonota- 
© ties ne Tull Lotz of on Suit.” 1 


* 


And TA a Rule of the ame Court 
made Tin. 1 V. & M. it is ordered, 
« That where any Outlawry ſhall be 
* tranſcribed into the Court of Ex- 

Wo 2 afid afterwards ſuch Out- 
ne 5 810 von 1 * lawry 


0 


: > i 5. 
Colts. 


A 


« moving the King's Hands, and the 


« Party. outlawed be reſtored to his 


« Poſſeſion, the Faber of ſuch 
% Outlawry ſhall be paid ſuch Coſts as 


„ ſhall be taxed by his Majeſty's Re- 
« membrancer for the Proceedings in 


« this Court.” 


And it is by this Rule further or- 
dered, © That the Defendant who re- 
_ « verſes an Outlawry ſhall before the 

% Reverſal thereof, or any Super ſedeas 
« made thereto, pay to the Plaintiff or 
« his Attorney or leave in Court for 
him the full Coſts of the Suit t to 
*« the Exigent. 


And it is by this Rule further or- 
dered, That if the Plaintiff hath 
«by Virtue of ſuch Outlawry taken 
© an Inquiſition, and extended into the 
«King's Hands the Goods, Chattels, 

4 Lands or Tenements of the outlaw- ' 
3 «ed 


CY 
_— * 


a Tawny | hall be reverſed, — — any 
« Judgment ſhall be entered for re- 


** 
4 — 
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1 Barn. 259. 
Heely VS. 
Hewſon. 


2 Barn. 260, 

Farnworth V. 
Smith. 

1 Barn. 230. 
2 Barn. 261. 


« ed Perſqn,, and Nenne the ſame. 
” into the Exchequer, . ſuch further 
cc * Cofts ſhall taxed. by the Protho- 


| 715 . and paid to the Plaintiff or 
cc 


is Attorney or left! in the Court for 
o him, as 15 'hath been at in taking 
and proſecuting the ſaid Inquiſition, 
« "before any Certificate of ſuch Re- 
« yerfal ſhall'be made by the Clerk of 


© the Outlawries,” 


- 


* ape wing that pending, che Exi- 
910 the Rn who ha had d been, 
outlaw d, was riſgner | in ork Gao), 
the mY upon the ' Defenda t's en- 
58 common beben arance ordered 
the Ou Raw). to be _teverſed without, 
piying any Colts to the Plainyft,” 


— 


A * was - grapted, upon an Af- 


f avi that Defendant, was, a pub- 
11 viſble LY ang that = Pup 


af not endeavoured. to arreſt him, to 
ſhew, Caule Why an. Outlawry ou, 
not be reverſed. at, the. Expence of the 


P lain 


Colts. 


ALEC 


Plaintiff. That Part of the Affidavit | 
| which related to the Defendant's being 
a public viſible Man being fully an- 
ſwered, and it being [moreover ſworn 
that the Defendant did totally abſcond, 

the Rule was diſcharged; and per Cur. 
As the Defendant did totally abſcond 
no Endeavour to arreſt him was neceſ- 
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ot Cofts in an kame. 


\HE 1 of an Indiment 
has not a Right to Coſts in any 
Caſe, except ſuch wherein he is enti- 
tled thereto under the 5 W. & M. 
c. 11. fer 
By this Statute par. 3. it is enacted, 
« That if the Defendant, who has 
«© proſecuted a Certiorari for removing 
an Indictment of Treſpaſs or Miſ- 
© demeanor, before Trial had, from 
« a Court of General or Quarter 
Se ſſions into the Court cf King's 
© Bench, be convicted, the ſaid Court 
* ſhall give reaſonable Coſts to the 
« Proſecutor, if he be the Party in- 
% jured, or a Civil Officer who has 
pro- 


cott 


2 or of 5 22 181 Tt 


0 > tel upon the —— of 45 
« Fact that concerned him as an Of- 
« ficer to proſecute; which, Coſts ſhall 
« be taxed. according to the Courſe of. 
« the ſaid Court ; and that the Proſe- 
actor, for the Recovery of ſuch 
« "Coſts, ſhall within ten Days after 
© Demand made of the Defendant, 
% and Refuſal of Payment on Oath, 
* have an Attachment granted againſt 
* the Defendant by the ſaid, Court for 
* ſuch his Contempt; and that the 
60 Recogniſance, which is by this AQ 
* to be entered into before the grant- 

4 ing of a Certiorari, ſhall not be diſ- 
ex charged” until the Cofts. ſo taxed 
. de 5 I 


# 


A Peep, n 


vicded upon, an Indictment removed by Nix. — 


him from a Court of Quarter Seſſions, Burr, 431- 
is not liable to Coſts under the WS. 8. C. 


M. c. 11. unleſs the Proſecutor be the 
Party injured, or ſome civil Officer 
who has proſecuted on the Account of 
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K 
, * ww 


MS. Rep. 
Rex v. Smith. 


Mich. 30 G. 2. 


Burr. 54. S. C. Indimegt removed A 8 YA A 
eſſio 


a Fact that i it co ned an Of 
_—_ "i . 


Asa by Wh . M. "TER 
To is dye 15 SHA ge 

4e. "Protecutor, r, 1 if * he be the. Pe arty, n. 
1 jured oe ſome public Ofßcer, ſhall 
5 be endorſed v pon be Back. of every. 


a EE | into, 
e 


But it His been beiden, that i 4 
Defendant has been ew 722 an 


Rio - very 


Court of Quarter Sele 
tor, if 0 c "OE: is Wer 
tled to Coſts 5 of bis! me be not. 
endorſed upon the Indictment; and by 
Lord Mansfield Ch. J. If a Defendant 
has been convicted upon an Indict- 
ment removed by him from a Court of 
ne Seffions the Profecutor is en- 
"titled to Colts under par. 3. of the 
5 . GM. e. 11. in caſe he was in 
mne deres as it ET in 
| the 


+: 


Colts, 


the preſent Caſe been proved by Aﬀii- - 


davit that the Proſecutor was a "civil 


Officer, this 1s Proof of his being ſo Þ 


ſufficient to entitle him to Colts, not- 
withſtanding his Name i is not a 


the Indictment, as by par. 2. of 


this Statute i is directed to be.done. 


Fp removing an e. from Ser 1 165. 
a Court of Oyer and Terminer the De- 


t and his Bail entered into a Re- 


cognylang e in the Sum of five hundred ' 


Pounds; the Conditions of which were, 


that he ſhould. plead and go to Trial, 
and if found guilty appear to receive 


Judgment. The Defendant having af- 
terwards received Judgment, the Quet- 


10 upon a Motion to diſcharge the 


Recognifance, was, whether it ſhould 
be diſcharged before he had paid the 
Proſecutor his Coſts. It was holden 
that the Proſecutor was not entitled to 


Coſts; becauſe the Recogniſance in the 


preſent Caſe was a E at the 


com- 
1 


24 


0 
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— be Defcadant and bis Bail had on 
ta. removing an Indicment from dhe, 


Refs. 2. 
— 


Hall entered into a Recognizance i in 
tide Sum of two hundred. Pounds. ; 
abe Upon a Rule to ſheẽ Cauſe why, t this 
| Recognizance ſhould not be diſc charged, 

the Conditions thereof having been 
performed, it was inſiſted for the Pro-. 

ſecutor, that the Court at Hits 8 Hall 

is a Court of Quarter Seſſions as well 

as a Court of Oyer and Terminer ; ; and 

that alrhough the Recognizance. be not 

jn the Sum of twenty Pounds, which. 

78 the Sum directed by the 5 N. & M. 
c. 11. as the Defendant = bad the 
Benefit thereof the Court will not diſ- 
charge it until the Proſecutor be paid 
his Coſts. The Rule was made abſo- 
jute; and fer Cur. .. The Caſe of the 
King and Sidney is an Authority in 


Point. | 
It 


Coſts. 221 


Iti is aid in one Cale, that the De- a5. 94G. 
fendant who had removed an Iodict- Moore. 
ment flom a Court of Quarter Seſſions 


ml Coſts for not n ren to Trial. 


But this Caſe is very Gordy en 
ed; and it is probable, that the De- 


fendarit conſented to do this in order 
to prevent the eſtreating of the Recog- 
nifance entered into upon removing the 
Indiftment, one Condition of which 
was that he ſhould cauſe the Iſſue upon 
the Indictment to be tried as ſpeedily 
as poſſible ; for the Court has no Power 
under the 5 V. & M. c. 11. to give 
Colts to the Proſecutor except the De- 
ae 22 been convicted. rot I 


"The Defcndant in an Indiemert, MR, Bag, 
250 had obtained a Rule for a ſpecial ton. © 
Jury, carried the Record to the Aﬀize El.; C. . 
and entered it. When the Cauſe was 
called on no more than five of the ſpe- 

ial Jury Ippeared, « and the Defendant, | * 
, | not- 4730! 


notwithianding be bad a Warrant from 
the Attorney General for that Purpoſe, 


did not pray a Tale. The Cauſe be- 


ing hereupon made a Remanet it be- 


came afterwards. a Queſtion, whether 


the Recognizance entered into upon 


removing the Indictment from a Court 
of Quarter Seſſions ſhould not be 
eſtreated, unleſs the Defendant would 


conſent to pay the Proſecutor Coſts for 
not proceeding, to Trial. It was holden 


that it ſhould not; and by Lord Man/- 


ali Ch. ]. . he Defendant has not in 


this Caſe been guilty of any Default. 
He had a Right to have his Cauſe tried 
by a ſpecial Jury; and as a full Jury 
did not appear he was not bound to 
make Uſe of the Warrant for praying 


a Tales, T he Proſecutor might, i if he 
had applied for it, have alſo * ſuch 


Salk. 56. 
Reg. v. Sum- 
mers. 


a Warrant, | 


11 * been holden, that whecerer 
a Defendant i in an Indictment is liable 
9 to, 


s at 
— 44 


10 Colts 1 LF) the 5 N. & M. 15 py 


Coſts are to be paid from the Time of 


1 iſſuing the * 43 3594 4 


«(7% 20 


8 the Proſecutor SI 


Indictment has not a Right to Coſts 
in any Caſe, except ſuch wherein he 
is entitled thereto under the 3 V & M. 
c. 11. the Court of King's Bench is 
impowered by a Warrant under the 
Peivy Seal to give any Sum, not ex- 
ceeding one third. Part of the Fine 


yy 


which, has been paid by a Defendan 


conpicted upon an Indictment in this 
Court, to the Proſecutor, towards de- 


fraying the Expence he has been at 
8 . 


The Court of King's 8 IR — 
uſaally give a Defendant, who has been 
convicted upon an Indictment for an 
Injury of a priyate Nature, Leave to 
go before the Maſter, in order to make 


W 


D Satisfaction to the Proſecutor for: the | | 
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10 * 


Colts 
Injury and his e Coſts; ; which being 
_ a fel Fins | is s uſually'fet. | 

It is moreover the conflabt Practice of 


all Courts to ſet a ſmall Fine on a Defen- 


ant convicted upon an Indictment for 


an Injury of a private Nature, if it ap- 
pear by a Releaſe from the Proſecutor 


that a Satisfaction _ ens made to 


A be e wood 50% nt 


1 pu _ - 808 bi 


' mak 
iii , 8 | * 


It does not apes dect any Cut, 
* the Cburt of King's Bench bas 
ever ſet a larger Fine than would othet- 
- wiſe! have been ſet ou A Defendant 
convicted upon an Indictment for an 
Injury of a private Nature, becauſe 
ſuch Defendant would not conſent to 
80 n * 3 


* 


— 
0 I 7 v 


60 


hy On the contraty this Court ad in a 
late Caſe of this Kind ſet a moderate 
Fi ine, notwithſtanding the Defendants 
oo not e to r the 


The 


The ai baving been con- 


refuſed to go before the Maſter was 


moved to ſet ſuch a Fine, that the third 


Par t thereof might be ſufficient to re- 
imburſe the Proſecutor a conſiderable 
Part of his Coſts; and the King and 
Dyke, in which this Court had ſo done 
in the Caſe of a public Nuſance, was 
cited: But a Fine of only thirty Pounds 
"was ſet upon each of the Defendants, 
"notwithſtanding it appeared that the 
Expence of- the Proſecution amounted 
to near two . f r Pounds. 


| "The Court of Kings Bench 05 
always give a Defendant who has been 
convicted upon an Iadictment for a 
public Nuſance Leave to go before the 
Maſter, in order to make a Satisfaction 
to the Proſecutor for his Coſts, which 


being done and the Court being ſatiſ- 


fed that the Nuſance is removed a 
mall Fine is uſually ſet. 


_ In 


Rex v. Tew 


vice upon an Indictment. for an A and Soame. 
- fault and Battery, the Court as they * 26 G. 24 


i226 Colts. 
A.n two modern Caſes, wherein the 
Defendants had been convicted upon 
I.ndictments for public Nuſances, the 
Court did ſet larger Fines than would 
otherwiſe have been ſet; becauſe they 
would not conſent to 80 before the 
. In one of theſe as the four Defend- 
and hee ants, who had been convicted upon an 
others. Tria. Indictment for removing aFoot-Bridge, 
| would not conſent: to go before the 
Maſter a Fine of Fifty Pounds was 
ſet upon every one of them; and per 
Cur. If the Court do not ſet ſuch a 
Fine on a Perſon convicted upon an In- 
dictment for a public Nuſance, that 
the third Part thereof may be ſufficient 
to reimburſe the Proſecutor a conſide- 
table Part of his Coſts, - the Perſon 
convicted upon ſuch an Indictment 


will, very ſeldom, conſent to go before 
the Maſter. 


In this Caſe the Caſe of the 5 | 


and Barker, which was in the Court 
of 


Colts 
of King's Bench in the Time of Parker 


Ch. J. was mentioned by Lee Ch. * 
acid GREY J. 75 Ao 


cas which l the Defendant, * 
had been convicted upon an Indictment 
for refuſing to execute a Proceſs, would 
not conſent to go before the Maſter, 


the Court in Confideration of his Ob- 


ſtinacy e's a | Fine of two hundred 
1 | | 8 % ih 


In the aches Cale, wherein the De- MS, Rep. " 
fendant had been convicted upon an ,,., — 


Indictment for an Encroachment on 


the River Thames, it was thrown out 


Hit. 25 G. 2. 


by the Court upon a Motion to ſubmit 


Nuſance was at the Time of the Mo- 
tion-removed, that unleſs the Defen- 
dant would conſent to go before the 
Maſter, ſo large a Fine ſhould be ſet, 
as was done in the Caſe of the King 
nd Dyke, that the third Part thereof 


to a ſmall Fine, notwithſtanding the 


G2 * might 


Cocks. 
Proſecutor a conſiderable Part of his 
Coſts; for that, unleſs - & Proſecutor 
was in ſuch Caſe to have a conſiderable 
Fart of his Coſts, it would be a great 
Diſcouragement * Proſecutions for 
_ NS: | | 


228. 


But e eee 

theſe Caſes, the Court of King's Bench 

did ſet a ſmall Fine upon the. Defen- 

dants convicted upon Indictments for 

public Nuſances, notwithſtanding ey 
3 23 to go before the Maſter, 

MS. Rep. ths one of theſe; EF ths De+ 

_— fradane had been convicted upon an 
Tein. 30G. 2. Indictment for a public Nuſance, 4 

Fine of ſix Shillings and „ 

Was ſet; and by Lord Mansfield Ch. }. 

As the Nuſance is removed it is by no 

Mears proper to ſet a large Fine, not- 

withtanding che Defandanscats coſuled 

_ before „ bn 


5 1 


1 * 
"Ss — 


cot, 229 


In the other Caſe, -wherein the De- — — * 
fendant had been | convided upon aff hw. 
Indictment for not re airing a Bridge Trin. 30G. 2. 
inthe Highway, the Court upon pro: ff 
ducing a Certificate that the Bridge 
tha links the Conviction been ſuffici- - 
ently repaired ſet a ſihalf Fine, not- 
withſtanding the Defendant refuſed to 
80 beſor the Maſter, _ 


The Defendants ir- W Not Ms. Rep, | 


guilty to an Indictment for not repair- bitants of 
ing a Highway moved, upon a Certi- —_ 8 
ficate from two Juſtices of the Peace 

that the Highway had fince the finding 

of the Indictment been {ſufficiently re- 
paired, for Leave to withdraw the Plea . 
of Not guilty, and plead. Guilty. and 
ſubmit to a ſmall Fine. The Court 
would not give Leave to do this, unleſs - 

the Defendants would conſent. to pay 

the Proſecutor his Coſts as between 
Attorney and Client; | which being 
agreed to a ſmall Fine was ſet. 


. » 
„„ 
2 J 
4 . 
* 


Cos. 
The Defendant in an Indictment has 
me in any Cale a Bight, to n 


Salk. 193. 1 is indeed id; in one Caſe, that 


| wards, the Proſecutor of an Indictment i is lia- 
ble to Coſts, for not proceeding to Trial 
en to Nane. e 
MS, Rep. Hut it was in a very late Caſe holden, 
Rex v, Roſ- 
ſiter, that although the Proſecutor of an In- 


; cps 1 8. ge dictment has given Notice of Trial and 

did not afterwards countermand he is 

"not liable to Coſts for not proceeding 

V7 + nil BG Trial; and per Cur. There is no 

| Tabs in the Books of a Proſecutor 
N pald Coſis in ſuch Caſe,” 


Str. 946, "Are; the Deſendänt had 800 Col 
—_ - for pot procerdibg to the Trial of an In- 
dic ment, which he had removed by a 
Certirrari, the! Profecutor- moved for 
Leave to quath the Indictment. The 
Coutt refuſed to give Leave to do this ; 
vnlefs he would u to pay the 5 
1 his Coſts," A - 


* 
9 
— 


« a 4 


— _ © E S$ $434 F + G. 9 & 4 # , 
C. H A. P. XL. 


of Coſts i in an r for 
2 410 Miſdemeanor. 2 


F a Rule . f Cauſe why there 
ſhould not be an Information for a 

Miſdemeanor be diſcharged, it is en- 
tirely in the Diſcretion of the Court to 
diſcharge * Rule with or nase 
OE {TELE ? 
But if a Rule which has been 1 
| ined againſt a Juſtice of the. Peace, 
to ſhew Cauſe why an Information 
ſhould. not be granted againſt him for 
a Miſbehaviour in his Office, be diſ- | 
charged, it is uſual to be ma 
Rule with Colts. 


S. R 
a= v. Pal. 
A Rule which wa UM obtained neran Baine 


. two Juſtices. of the Peace and Bat 1 G. 3. 
Q4 others, 8 1162. 


* 
W » 
* 


Cos. * 
others, to ſhew Cauſe why an Infor. 
mation ſhould not be granted againſt | 
them for a , Miſbehaviour , in the Con- 
viction of a Poacher, was diſcharged 
without Coſts as to the others, but Coſts 
were tö de pal tothe Juſtzees; and per 
Cur. Althongh a Juſtice of the Peace 
has acted illegally, which is by no 
Means the preſent Caſe, yet if it do not 
appear clearly, that he was influenced 


by Malice or Revenge, or that he had 


an Intention to oppreſs, this Court will 
never grant an Information againſt him: 
But will leave the Party complaining to 
the ordinary Remedies in ſuch Caſe, 
won are an Action or an Indictment. 


a) 
» TIL 4 


The Proſecutor of an | Tafortnation 


or a Miſdemeanor has not in any 
caſe a Right to Coſts. 


But the court of King's Bench is 


impowered by a Warrant under the 


Privy Scal, to give the Proſecutor of 
an Information for a Miſdemeanor any 


Sum 


— baue rener the 
Fine that has been paid by a Defeme 
dant convicted thereupon, towards de- 


fraying the Expence he has been at in 
carrying on on the Proſecution, 


. 
p N Fe; — 


The Court of King's Bench 364 
uſually give a Defendant, who has been 
convicted upon an Ioformation for an 
Injury of à private Nature, Leave to 
go before the Maſter, in order to make 
a Satisfaction to the Proſecutor for the, 
Inj Joy, and his Coſts z Which 15 8 


- : L 
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"tg was TO bor the pense * 
who had been convicted upon an N 31 G. 1 
formation for a Libel, to go before the 
Maſter, and by Lord Mansfield, Ch. J. 

The Proſecution in the preſent Cafe is 

for an Injury of a private Nature, in 

which Caſe the Court does uſually give 

a Defendant who has been convicted 

leave to go before the Maſter ; and 

does always conſider his having made 
| 5 Satiſ- 


Coſts.” 
Satisfaction to the, Proſecutor in ſetting 
theFine... In the preſent Caſe a Fine of 
| fix Shillings * eight Pence was ſet. 


"The Delos. in an 1 
: Zn the Court of King's Bench for a 
Miſdemeanor is in fome Caſes entitled 
W N 5 = 


By the 4 N. & M. c. 18. par... 18. 
i 1s enacted, That i in Caſe any Per- 
« ſon or Perſons, againſt whom any In- 
4 formation for a Miſdemeanor ſhall 
be exhibited in the Court of King's 
« Bench, ſhall appear thereunto and 
, plead. to Iſſue, and the Proſecutor 
„ or Proſecutors ſhall not at his and 
their own Coſts, within one Year 
40 after Iſſue joined therein, . . procure 
« the ſame, to be tried; or if upon 
6 ſuch Trial a Verdict paſs for the 
1 Defendant or Defendants; or in Caſe 
« the ſaid Informer or Informers pro- 
cure a Nolle Froſegui to be entered; 

a chen in apy of the faid Caſes 21 
| « ſai 


Colts) 233 
«. aid Court of King's Bench is-here-: ' 
+ by authorised to award the Defen- 
« dant or Defendants his or their 
« Coſts, unleſs the judge, before whom 
«ſuch Information ſhall be tried; ſhall 
sat the Trial thereof in open Court 
certify upon the Record, that there 
t. was a reaſonable Cauſe for exhibiting 
t ſuch Information: And in Caſe the 
« ſaid Informer or Informers ſhall not 
te within; three Months: after the Coſts 
te are taxed and Demand made thereof 
«- pay the faid Cofts, then the Defen- 
« dant or Defendants ſhall have the 
«Benefit of the Recoghiſance, which 
« jg to be entered into by ' ſuch” In- 
« former or Informers 'on exhibiting 
the Information, to 1 him or 
te chem nn ora sc (27071 
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Tp ke2hber holden, that ” any ene g.. 194. 
of the Defendants in an Information Reg. v. Dan- 
for a Miſdemeanor be found guilty; * 
the Court of King's Bench has no Power 
to > award Coſts to any other Defendant 

in 


* 


236 


in the ſame Information who is ac- 


. » , there Was 
under any of the Statutes at that time 

 " exiſting to Coſts in any Action, in Caſe 
there was a Verdict againſt any other 


quitted; and this Conſtruction of the 
4M. c. 18. is quite conform- 
able to that which bad been always 
put upon the Statutes antecedent thete- 
to; whereby Coſts are given to Deſen- 
dants in civil Actions, namely, that no 
one Deſendant for whom there was 4 
Verdict was efititted to Cofts, in Caſe 
there was x Verdict againſt any other 


3 in the — ee 


at; f "- 


The Provifien- ha which. i is 
made. by the 8 9 . 3. c. 10. for 
the Coſts of one Defendant in certain 
Actions therein mentioned, notwith- 
ſtanding there be Verdict againſt any 


other Defendant in one of theſe Ao- 


tions, does amount to a legiſlative De- 
claration that one Defendant, for whom 
was Verdict, was not entitled 


Petendant in the. ſame Adlon. 
n It 


It is laid down, that the Court of 2 Hawk. PL. 


Kiog Bench is as much bound to award 
Coſts,. where the Verdict for the De- 
fendant or Defendants: in an Informa- 
tion for. a Miſdemeanor is upon ſome 
Slip in a Matter of Form as it had 
been upon the Merits; for that the 


237 


= 203, 


Words of the 4 W. & M. c. 18. which 
are general, extend to every Caſe of a 


Verdict for the Defendant or Defen- 
dants, unleſsthe Judge; before whom 
the Information was tried, do certify 
that there was a teafonible Caute for 
exhibiting ſach Information: 


"It is ſaid that if an Information for „ Hauk. Ph 


Miſdemeanor be tried at Bar, the p 
Court of King's Bench is not em 
ered by the 4 W. & M. c. 18. to N 
Coſts to the Defendant or Defendants: 
Becauſe theſe Words therein con- 
tained, unleſi the Judge, before whom 
fuch Infor mation ſhall be tried ſhall at 
the Trial thereof in open Court cer- 
ify. Lat ſbe Record, that there was 4 
reaſon- 


G 4a; 3. 
arr. 47. 


. 
af 


238 _ Colts, 
. reaſonable Cauſe for exbibiting ſuch In- 
formation, do manifeſtly relate to a 
Trial at Nis Prius: It being abſurd 
to ſuppoſe, that a Statute ſhould enable 


the Juſtices of the Court of King's 
Bench to certify to themſelves concern- 
ing a W before en 


8 4 Fl. 11 ay be added, "op an 1 
F tion of ſuch, conſequence as to be tried 
4 Bar i is not within the Purview of the 
4 V. & M. c. 18. the Deſign of which 
ſeems to be to give Coſts only in Infor- 
mations of a trivial Nature. 2 
Str. 874. 11 has been holden, that the Deſen- 
* * dant in an Information for a Miſde- 
meanor is entitled to Coſts, in Caſe 
125 the Proſecutor do not proceed to Trial 

in proper T a | 
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r 
Far 


"CHAP. XLII. 


of Coſts i in an Weed in 


the Nature of. a : uo War- N 
ae ee | 8 | 


Rule had been obtained to ſhew Str. 10 

. Cauſe, why an Information in Rn. 

the Nature of a Quo Warranto ſhould IP Z. 
not be granted againſt. a Perſon for 

claiming to vote at the Election of a e 

Mayor. As it appeared upon ſhewing 

Cauſe that this Perſon had a Rightt o 

vote at ſuch Election the Rule was diſ- 

charged with Coſts: But the Reporter 

adds quad nota as to the Coſts. 


What Doubt ſoever there may for- 
merly have been, as to the Power of 


yi 9 the 


Colts. 

the Court of King's Bench to diſcharge 
with Coſts a Rule to ſhew Cauſe why 
an Information in the Nature of Wo 
Marr auto ſhould a not be granted, it is 
certain, that this Court does at this 
Day exerciſe the ſame diſcretion 

Power of diſcharging ſich a Rule W 


ot without Coſts, as it does in diſcharg- 


formation for a Miſdemeanor ſhould 
not ye nere 


Ms. Mk * A Rule had been nel the 
E 32 G. Lows. Ciufe, why” an Information in the 
Burr. 780. Nature of a Quo Warranto thould not 
; -be granted againſt a Perſon for having 
acted as a capital Burgeſs and Alder- 

man of New Radnor : But as it 
appeared upon ſhewing Cayſe that 

the Charge was both groundleſs and 
frivolous, and that the Proſecutor 

muſt have known it to be ſo at the 

Time he applied to the Court, ee 

"On _— with Cofts, - 


Neither 


Neither the Proſecator rior Defen< 
dant in an Information” in the Nature 
of a Quo Warranto is entitled to Coſts 
in any Caſe, except ſuch wherein he is 
tated thereto under the 9 u. c. 10. 


. 


8 _ "A vrais; par. s it is erate, 


«That it Cafe any nei againf 

© hom an Information in the Nature 
« of' a Nye Warrants ſhall be ex- 
'* hibited; ſhall be found and adjudg- 
e ed guilty of an Uſurpation, or In- 
ee trufion into, or unlawfully holding 
6. and executing any of the Offices or 
*Pranchifes in this Statute before 
„mentioned, it ſhall be lawful for 
the Court to give judgment, that the 


© Relator' or Relators in ſuch Infor- 


mation named ſhall recover his or 
© their Coſts of the Proſecution; and 
« if Judgment ſhall be given for the 
0 Defendant or Defendants in ſuch In- 
e formation, he or they for whom 
* ſuch Tr ſhall be given ſhall 

* © recover 
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+= - ab 
“ recover his or their Coſts againſt 
te ſuch Relator or Relators . 


MS. Rep. The Defendant had been convicted 
liams, Eaſt. upon an Information in the Nature of 
C. 3. a Quo Warranto, which charged an 
S. C. Uſurpation of the Office of holding a 
Court of Record in a Borough in the 

Abſence of the two Bailiffs, whereas 

by the Charter the ſaid Court could 

only be holden before the two Bailifts 

or one of them; and Judgment was 
given againſt him of Ouſter, and that 

the Relator ſhould recover his Coſts. 

A. Writ of Error being brought upon 

this Judgment, that Part thereof which 

related to Coſts was reverſed ; and per 

Cur. The Proſecutor of an Informa- 

tion in the Nature of a Quo Warrant is 

not entitled to Coſts under the 9 Ann. 

c. 20. unleſs the Information be for 

| vſurping, intruding, or unlawfully hold- 

ing and executing ſome Corporate Of- 

fice or Franchiſe. As the Defendant 


did not in the preſent Caſe aſſume to a 
4 | hold | 


a 
Coſts. 


hold the Court as Bailiff, he did not 
uſurp any Corporate Office or Fran- 
chiſe. It has been ſaid that the Words 
Franchiſes in C orporations or Boroughs, 
which are contained in the Title of this 
Statute,” extend to the Franchiſe of 
holding a Court m a Borough : But it 
is clear from the enacting Part of this 
Statute, that the Word Franchiſe, as 

therein uſed, is confined to the Free- 
dom'of a Corporation or Borough; and 
does not extend to every Franchiſe 
which may be exerciſed in a ray 1 
tion. or Borough. 


4 5380 1 70 6 
nA. III. 


re "<0. FE 2 


"of Colts in divers Caſes, . 
r Bara: z. PON the Trial-of an EjeQment 
— — wherein two Perſons Were De- 


2 ee one of them confeſſed Leaſe 


Entry and Ouſter, and there was a 
Verdict 9gainfts him. As the other 
Defendant did bot. eonſeſa Leaſe Entry 
and Ouſter, and conſequently the Plains 
tiff was not entitled under the common 
Rule to Coſts as againſt him, the Court 
granted a Rule to ſhew Cauſe why he 
ſhould not pay Coſts; which no Cauſe 
being ſhewn was afterwards made ab- 
ſolute. 


- Bar, 106, After the Defendant in an Action of 
wills. Treſpaſs vi et armis had by bis Plea 


CO ſeſſed the Treſpaſs the Plaintiff 


rep cl, and an iſſue being joined upon 
tho 


Err eee 


Colts. 215 


the Replication there was a Verdict 
for the Defendant. The Court not- 
withſtanding this Verdict gave Judg- 
ment for the Plaintiff, and a Writ of 
Enquiry was executed. A Queſtion 
ariſing what Coſts tle Plaintiff ſhould 
be allowed it was holden; that he 
ſhould be allowed all the Cofts in the 
N 85 oye: ae e of the Trial. Beg 


A Rule was a to ſbew Cauſe 1 
why a Suggeſtion ſhould not be entered — 
upon the Roll, that no more than 1 2. 
thirty Shilliogs | wis- fecoyered ; and 
that at the Time of commencing the 
Action the Defendant was reſiant in 
the Borough of Southwark, within the 
Juriſdiction, of the Court of Requeſts 
erected by the 22 G. 2. c. 47. in order 
to the entitling of the Defendant to 
Coſts on Account of the Action's be- 5 
ing brought in an improper Court. 

Upon ſhewihg Cauſe the Queſtion was, 
whether as the Debt alledged i the 
ee was above forty Shillings 


R 3 the 
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for thirty Shillings.” It was holden that 


the Plaintiff was liable to Coſts; not- 
withſtanding there was a Verdict only 


ihe was; and per Cur. The Words of 
the 22 G. 2. c. 47. Which are, „That 


e unleſs: the Debt to be recovered do 


amount to forty Shillings at the leaſt 
«©; the Plaintiff ſhall pay Coſts to the 
« Defendant, are exactly the ſame 
as are made uſe of in the 3 Fa. 2. 


| 2 | i. for the Recovery of ſmall Debts 
within the City of alen the Con- 


Ms. Rep. 


Anon. Mich. 
o G. 2. in 
. 


ſtruction of which has been, that if the 
Plaintiff who ſues in a Superior Court, 
has not a Verdict for forty nn he 
rr pay Wy e © SAY 


2M Rule for an Ativriey'4 to i Anlwer 
Yi Matters of an Affidavit was diſ- 
charged with Coſts; and by Lord 
Mansfeld Ch. J. Wherever the Charge 
againſt an Attorney is ſuch, that the 


Conſequence in Caſe the Rule is made 
abſolute would be an Attachment, the 


Rule if diſcharged ovght always to be 
7 | _ diſcharged 


Costs. a 
diſcharged with Colts; ſuch a Charge 
being a great Imputation upon an At- 


14 


{i} Upon Sawing Cauſe e a Rule .. 
for an Attachment againſt a Perſon — Trin. 
for not attending the Trial of a Cauſe 2 * 

purſuant to a Subpena the Complaint 

appeared to be ſo very groundleſs, that 
notwithſtanding it was admitted to be 
contrary to the uſual Practice of the 
Court the a Way: "diſcharged, with R 

a 1 « 
ec z uulao n. 5) | , 

Av been gocined M the be RIM 
15 2500 who were Quakers, for re; field and 

moving an Order | of two , Juſtices fl. . "7% 

concerning Tithes which had. been * 485. 

confirmed by the Court of Quarter Seſ⸗ 

ſions was ſuperſeded quia improvide 

. » emanavit. A Queſtion ariſing, whether 

the Recogniſance entered into by theſe 
\ Defendants previouſly to the iſſuing of 
the Certiorari ſhould be diſcharged be- 

fore the Coſts thereby occaſioned were 


R 4 paid, 
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MS, Rep. 
Greatham v. 


Colts, 


paid, it was holden that the Defend» 
ants were not liable to an Colts; and by 
Lord Mansfield Ch. * he Defendants 
in Juſtice ought to pay Coſts for having 
 grolily abuſed a Statute made in their 
favour ; But as. theſe were. accaſioned 
by an improvident, act of the, Court 


1 are not liable thereto. by Law. 
"As Aba hrs bronaht aarindthe 


the Hundred H ungred upon the g 9 G. 1 4. 8. fat 


of 1 
Trin. 
in C. B. 


oh Pamages done. to the Plaintiff, by 
* malicioufly ſetting fire to his Barn, the 


Plaintiff was nonſuited. Hereupon a 
.- Queſtion aroſe. Whether we Werr 
dant Was 6 Id. siauhus 


891 


For the Plaintiff i it 1 _iofiſted, tha 

- the 18 Elz. c. 2. does nat extend tg 
this Cale, Coſts being only given 
thereby in 1 the Caſe of a Nonſuit in ag 
Action for a Penalty brought by 3 
common Informer z, and a Caſe in Salk, 
30. wherein: i it 1s laid down. that this 
P's * at er * e 
fof 


- 


<4, 
C 0 { 8. 


for a Penalty brought by the Party bw | 
jy was relied upon, 


It was *hoſden that the Defendant 
was entitled to Coſts; and by Lord 
Ch. J. This Adlon net w 

be conſidered : as an Aion for a Penalty 
but as one for Damages: For the 9 G. 
1. c. 22. does in exproſs Terms make 
the Hundred liable for all the Dam 
provided theſe do not exceed two hun- 
dred Pounds, done to a Perſon e 


af ſcaing fre to — 


1 bas been decady: Gi. that the. Ante p. 70; 
Nefendant would, even if the Court 

been of Opinion that the Money 
given by this Statute is given as a Pe- 
nalty, have been entitled to Coſts, not- 
puhſtanding the 18 Elis. c. * 
fer e, . 


' 
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I Taxing an Attorney's Bill of 
194 Colts; 8 1 — 29511 
J « GENS ID 4 : 29. 1898889 F106 Shy 16 5 


the 2 G. 2. c. 23. en it 
10 is enacted, That no Attorney 
66, of the Court of King's Bench, Com- 
_  <, mon Pleas, Exchequer or Dutchy 
.« of Lancafter,. or of any of his Ma- 
e jeſty's Courts of Great Seſſion in 
ales, or of any of the Courts of 
the Counties Palatine of Chefter, Lan- 
4» caſter or Dur bam, or of any Court 
of Record in that Part of Great 
Hritain called England, ſhall com- 
* mence any Action for the Recovery 
« of any Fees, Charges or Diſburſe- 
„ ments at Law, until the Expiration 
„of one Month after ſuch Attorney 
„ ſhall have delivered to the Party or 
©; Parties charged therewith, or left 
« for 


„ "which, Bill: ſhall-be ſubſcribed; with 


& for. him, her or them at his, her or 
0. „e Dwelling-houſe or laſt Place of 
Abode a Bill of ſuch Fees, Charges 
« « and Diſborſumedts, written in a com- 
mon legible Hand and in the. EU 


Tongue, except La Terms and the 
Names of Wirits, and in Werds at 


Length, except Times and Sumo, 


* the proper Name of ſuch. Attorney 


« And: upon, the . Application ef the 
Party or Parties changeable by f uch 
Bill, or of any Perſon in that Be- 


e half authoriſed, unto any of the 
« Courts aforeſaid, or unto any Judge 
166, on Baron of any of the ſaid Courts, 
in which the Buſineſs contained in 
. ſuch Bill or the greateſt Part thereof 


* in; Amount or Value ſhall have been 


« tranſacted, and ſubmiſſion to pay 


the whole Sum that upon a Taxation 
40 ſhall. appear to be due to the ſaid 
6 Attorney, it ſhall. be lawful for the 


« ſaid Judge or Baton or any of the 
* faid * and they are hereby re- 
| <* quired 


7 \ 
; * 
CToſts. 0 


v0 fired to refer the ſaid Bil und che 


* faßd Ahbrney's Demand thereupon, 
* 3 thall be then de- 
pending in Toch' Curt tcuching the 
fn; 60 bb tuned undd fettled by tbe 
x* proper Offictts of the Court with- 
„ vue Any Meney being brought into 
the fad Court; and if the fad At- 
6e torhey or the Purty or Phrtics chutge- 
10% Abe By fuch Bill, having due No- 
«14566, hall neglect to uttend fuch 
«o* zation, the faid Officers my pro- 
_ «e"cebt"16"tat the Reid Bll kr fte, 
„ 'retiflidg which Reference and Tax- 
*® los 10 Action mall be commenced 
* N proſecuted touching the fald De- 
4c wind; and upon the Taxatiön and 
i gettlechent of foek Bin and Dethand 
& the (ld Party ot Parties Mall forth- 
welch pay to tte ſaidl Attorttey, dr to 
any Perſom by Bir authörfled to re- 
«Left the fame, tat (halt be brelent 
6 atthefaid Taratlöh, of other xe onto i 
#" ſuth ether Perfor or Perſbbs, bt in 


* virus Matitief #5 the refpedtive Court 
* aforey 


. dum that ſhall be ſaund to remein 
*«« dug thereon, which Payment ſhall, 
ec — full, Diſcharge of the ſaid Bill 
e and D and in Default there: 


«« of the, faid Party or Partics ſhallibs 


„ liable to ap Attachment or Proceſs 


of Contempt, or to ſuch other Pro- 


7 ceedings, . at the Election of the ſaid, 
oc Attorney, as ſuch Party or Parties 


* Wag or were before liable unto; 


10 And if, upon the ſaid Taxation and 
Settlement it ſhall, be found that 
10 ſuch Attorney ſhall happen to have, 
* been overpaid, then the ſaid Atiors, 


66 ney (hall forthwith refund and 1 


„ unte the Party or Parties entitled 


ec .thereto,, or to any Perſon by him, 
% her or them authoriſed to xeeeivo 


the ſamę, if preſent at the ſattling 


© thereof, or otherwiſe unto ſueh other 
*« Perfon or Perſons, or in ſuch Man- 
ner as the reſpective Court aforeſaid 
* ſhall direct, all ſuch Money as the 


10 pl certify to have ben 


© ovVer- 


4 afqreſaid. Gall Aire, he whols © 


, 


ce overpaid ; ; and* ih Default thereof 
« the ſaid” Attorney ſhall be liable to 


* an Attachment or Proceſs of Con- 
e tempt, or to ſuch other Proceedings, 


"at the Election of the ſaid Party or 
* parties, as he would have been ſub- 


« Jet unto if this Act had not been 
ade: And the ſaid reſpectibe Courts 


te hereby authoriſed to award the 


4 Colts of ſuch Taxation to be paid 
a by the Parties according to the Event 


f the Taxation of the Bill, chat is 
«tg ſay, if the Bill taxed be les by a 


«fixth Part than the Bill delivered 


& then the Attorney is to pay the Coſts 


« of the Taxation; but if it ſhall not 
be leſs, the Court in their Diſcre- 


tion ſhall charge- the Attorney or 
* Client in Regard to the reaſonable- 


©: neſs or unreaſonableneſs of work 
6. N 71 P | | 


By the 12 G. 2. c. 13. far. 6. it is 
enacted, That the 2 G. 2. c. 23. 
* 2 not extend to any Bilt of Fees, 
« Charges 


Colts. 

Charges or Diſburſements that are 
c now due, or ſhall hereafter become 
« due, from any Attorney to any other 
« Attorney or Clerk in Court: But 
« every ſuch Attorney or Clerk in 
« Court may uſe ſuch Remedies for 
<« the Recovery of his Fees, Charges 
e and Diſburſements againſt ſuch other 


t Attorney as he might have uſed be- 
95 wh the Sed of hy ſaid AC.” 5 


is Rule had been obtained to ns I 2 2296. 
Cauſe, why the Proceedings in'an AC- Rock. Mich. 
tion brought by an Attorney for the 7 G.. 


Money due for Fees and Diſburſements 
* ſhould not be ſtayed; becauſe the Plain- 
tiff had not delivered a Bill of the 
Fees and Diſburſements. Upon ſhew- 
ing Cauſe the Court were of Opinion, 
that this could not be conſidered as an 
Irregularity, and conſequently that the 
Proceedings ought not to be ſtayed: 
But a Rule was granted, that an inter- 
loeutory Judgment which had been 

and a Writ of Enquiry which 
* * had 


C2 Col 
bad been executed "I ſhould 
be. {et aſide upon the Terms of paying 
Caſts, 4 — ag Money into Court, 
pleading ably and n ſhort No- 
* r | 


14 A Moti) was for. « Hals te ber 
Leech, Tri. Cauſes. why the Proceedings ſhould | 

not be ſtayed in an Action brought by 
an Attorney for the Money. due upon a 
Bill- of Fees and Diſburſements; be- 
_ Cauſe the Action was commenced be- 
fore the Expiration of a Month after 
the Delivery of the Bill. No Rule 
was granted, and per Cur, As this 
Matter may be taken Advantage of in 
Pleading or at the Trial of the Cauſe, 
there is no Neceſſity for the Court to 
| ſtay the Proceedings in the Action. 


Mus. Rep. An Attorney having delivered. one 
Hom Tia. Bill for Fees. and Diſburſements, and 
28 . another for Conveyancing, a Rule was 
granted. to ſhew Cauſe, why the latter 
Bill ſhould. not as well as the ain + 


1 


n be taxed. The Rils 


was afterwards made abſolute, no Cauſe 
being a K et 4 


* | 
* * = 
G08 . fd. wn o . ay TT, + £4 a 4 4 þ* 


In this Cuſp the Caſe of f Dold v. 
Hartchiff way cited and relied upon, in 
which" the Court of Chancery had or- 
dered one Bill for Fees and Diſbyrſe- 8 


ments und another for N to 1 


was referred to be taxed. 


| beftaxed. * 
0 1262019] 


=... WU 
L 


A A MA als with bis I 
Cent to pẽ paid for his Time at a cer- $1 i, 32 G. 8 


tain Rate by the Day, and alſo to be 
allowed the Expente of a Poſt-chalſe, 
the Queſtion was Whether the Client 
ſhould be bound by this W eement- 
It was holden that a ſhould att; and 
the whole Bill in which there were 


Charges conformable to the ä 


atk . «* — 


The Coutt was W 08 that”: an At- x Barn 99 
tortity's* Bill of Fees, and Diſburſe- Pater 
ments, for the Money due upon which Eaſt, 14 G. 2. 

ek 3 the 


| Enquiry hid been executed. No Rule 


mages are already aſcertained. in this 


the Action was brought, might be 


taxed, notwithſtanding . there had been 
Judgment by Default and # Writ: of 


was granted; and pet Cur. As the Da- 


Action the Defendant is too late in his 


© Application T4 n $1 


£ 
” oh 


is Attorney having obtained War- 


rant of Attorney from his Client, for 


confeſſing Judgment for the Money due 


1 95. 8 


Aſhton. v. 
Molineux. 


Trm. 108. ney due upon a Bill of Fees and 
Diſburſements for Buſineſs. done in 


the Court of Doncafter, a Rule was 
ob- | 


the Queſtion was whether this Bill 
ſhould be referred to be taxed.” It 


upon a Bill of Fees and Diſburſements, 


and entered up Judgment thereupon, 


was holden that it ſhould, and that in 


the mean Time Execution upon the 


, be ſtayed. 


An Action. being brought 
Court of Common, Pleas for the Mo- 


x" ibe 


obtained to ſhew Cauſe, why this Bill 
ſhould not be referred to the Protho- 
notary to be taxed, The Rule was 
afterwards diſcharged, it appearing upon 

- ſhewing Cauſe that the Bill had al- 
ready been taxed by the proper Officer 
of the Court of Doncaſter ; and per 
Cur. It is directed by the late Act of 
Parliament, that an Attorney's Bill of 
Fees and Diſburfements ſhall be taxed 


in that Court wherein the greateſt Part 
hed * Buſineſs v was done. 


It has been holden in ſeveral Caſes 
is the Court of Common Pleas, that an 
Attorney's Bill cannot after his Death 
be refetred to be taxed. | 


An Action being brought by the Ex- 22 M 
ecutor of an Attorney, for the Money Mich. CE 2, 
due upon a Bill of Fees and Diſburſe- 
ments for Buſineſs done by. his Teſta- 
tor, the Court refuſed to refer the Bill 


to be taxed. 


—— 


260 Colts. 

{ 1 Barn, 91. Rule been obtained OY 
Chae, che Life of the Plaintiff to ſhew Cauſe, 
Mick 7 . . why. his Hill of Fees, and Diſburſe- 

ments, for the Money due upon which 
the Action was brought, ſhould not be 
referred to be taxed : But upon an Af- 
fidavit of his Death between the Time 
of granting the Rule and the Time 
of ſhewing Cauſe the Rule was diſ- 


_ 


x Barn. 96. The Plaintif/an Execator de an At 
— torney having delivered a Bill of Fees 
Trin. 10 G. z. and Diſburſements for Buſineſs done by 
his Teſtator, the Defendant moved, 
that this Bill might upon bringing a 
ſufficient Sum of Money into Court be 
referred to be taxed. No Rule was 
made; and per Cur. Such a Rule has 


days been denied in this Court. 


But in a Caſe in the Court of King's 
Bench ſubſequent to theſe three Caſes 


it has been holden, that an Attorney's 
2 5 Bill 


1 
* 
o 


Bill may after his Death he reered to 4 
| mY awe i N 


Ls 


An Action ; vali TT byan Ad- Ms. Rep. 


miniſtrator for Money due upon a Bill — Faſt. © 


of Fees and Diſburſements for Buſineſs 20 'G. 2. 
done by his . s the Bill was re- 
1 to be taxed.” * 


4 


Tt was ; aver in ins Caſe holden, 
Serena a ſixtli Part of the Bill 
was taken off, that the Plaintiff ſhould 
not pay the Coſts of the Taxation; 
and per Cur. It is not reaſonable that 
an Adinimiſtrator ſiould in ſuch Caſe 
pay the Coſts of the Taxation; becauſe, 
zs he is a ſtranger to the Buſineſs which 
has been done, he can only make out 
Bm from the Papers of his Inteſ- 
SETS 190 TIVDSTEH: 


2 


- 2 8. 
3238. 


be Colt ef the Tad of his 
Bill are not expreſly giver by the 2 G. 
2. c. 23. to an Attorney, although a 
fixth Part thereof be not taken off. 


S 3 But 


262 cine. 
+ Jami bo. | But it was holden very ſoon after the 


a- Mich. © making of this Statute, that an Attor- 


6 G. 2. ney ſhould in ſuch Caſe be allowed the 
Ooſts of the Taxation. 4 5 


2 Barn, Sup. - The ſame was holden in a ſubſe- 
_ — apa. Caſe; and per Cur. If a fixth 
1 Part of an Attorney's Bill has been upon 
others. a Taxation taken off, the Court is 
Hil. 28G. 2. bound by the 2 G. 2. c. 23. to award 
Coſts againſt him: But if a ſixth Part 
has not been taken off, it is left to the 
Diſcretion of the Court whether they 
will award Coſts for him or not. Al- 
though however this be left to the Diſ- 
cretion of the Court, the beſt Way of 
exerciſing this Diſcretion is to do in the 
latter Caſe what is directed by this Sta- 
tute to be done in the former. It has 
moreover been the Practice of all Courts, 
ever ſince the making of this Statute, 
to allow an Attorney the Coſts of the 
Taxation if a ſixth Part of his Bill has 
not been taken off. 


The 


Cos. 
The Defendant's Attorney had deli- 
vered a Bill to the Amount of five Pounds nur; 
four Shillings and Two-pence : But 


he afterwards accepted of four Pounds 
fourteen Shillings in full Satisfaction 


thereof. This Bill being upon a 


Taxation reduced to four Pounds five 
_ Shillings and Two-pence, a Rule was 
granted to ſhew Cauſe, why the Attor- 


ney ſhould not pay the Coſts of the 


Taxation, The Rule was afterward 
diſcharged upon the Repayment of 
nine Shillings- and Four-pence which 


had been overpaid ; and per Cur. As 


the Attorney did before the Taxation 
of his Bill accept the Sum of four 
Pounds fourteen Shillings in full Satiſ- 

faction of his Demand, and as the 
Money overpaid is not a ſixth Part of 
that Sum, there is no Reaſon that he 


ſhould pay the Coſts of the Taxation, 


notwithſtanding more than a ſixth Part 
of the Bill delivered has been taken 
off. : 


84 An 


I RE» 
— 


= 


r An ahſolute Rule having been drawn 
1 up in n the firſt Inſtance ,for the Coſts 
4 Biſhop of taxing an Attorney' s Bill, a Rule 
| others, for diſchargin git was afterwards grant- 
ed; and per Cur. Such a Rule is quite 


unprecedented ; there ought to have 


* a Rule to ſhew Fane. | 
isdn 
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dt dr pus of ie nee 
Some Caſes wherein the Court 
nas ordered Coſts to be paid 


by the reſpectiye Attornies in 
che Cauſes. | 15 


4 R. ** Defondwitte 1 2 Barn. 290. 
Goodenough. 


eleven Years before without the 
privity of the Defendant pleaded two 
Judgments, one upon à Bond to the 
Defendant, the other upon a Bond to 
a Perſon to whom the Defendant was 
| Executor, notwithſtanding the Attor- 
ney had himſelf received for the De- 
fendant the Money due upon both theſe 
Bonds. A Rule was granted upon an 
Affidavit of theſe Facts to ſhew Cauſe, 
why the Judgments ſhould not be 
ſtruck out of the Plea, and A. R. was 


W ordered to anſwer the Matters 
| Bog 


0 


2 Barn 4. 
Fowke v. 


Horabin. 


of the Affidavit. Upon hearing all 
Parties a Rule was entered into * 
Conſent, that A. R. ſhould pay the 
Plaintiff's Cofts from the Commence- 
ment of the Action, and that there- 


upon the Plaintiff ſhould: diſcontinue 


his Suit; that A. R. ſhould pay the 
Coſts of the preſent Application both 
to the Plaistir and Defendant; and 
that no Action ſhould be brought by 
the Defendant againſt A. R. on the 
Account of _—_ yy" ps to this 
2 


- 
o - 9 - : * * ; * 4 & + * 
4 374 4 * 94 


After 2 Verdier r thi Plaintify ſe- 
vert Objections were made in" Arreſt 
of Judgment. It was holden, that 
every Part of the Record objected to 
was amendable, and the proper Amend- 
ments were ordered to be made: But 
as the neceſſity of making them aroſe 


from ſome groſs Blunders of the Plain- 
tiff s Attorney, he was ordered to pay 
the Coſts occaſioned by the Amend- 


The 


Colts. wag 
[The — againſt a Juſtive of M5 — 2 
the Peace appeared upon ſhewing Cauſe Fielding. 
againſt a Rule for an Information ar, 1 
be ſo frivolous and unalicious that the s. C. 
Court had no Doubt as to the Di- 
charging of the Rule with Coſts: The 

only Doubt being, whether the At- 

torney ſhould be liable to — as wal 

as the Proſecutor. - 115 


On Behalf of FUE 74 it was 
1955 urged, that it would be very 
hard to make an Attorney liable to 
Coſts in Caſe a Motion he had been 
concerned i in for his Client did not ſuc- 
geed; and that it would. be ſtill more : 
hard to do this without, having firſt 


heard what he could , in Deſenes-of 
himſelf. _ „ ee apts Ir5 | 


f The a of Lord Ag Gh. 
J. Fofter J. and Wilmot J. Denniſon J. 
being abſent, was, that the Rule ſhould 
be diſcharged with Coſts to be paid by 
the Proſecutor and * Attorney; and 


per 


| 268 4 > 
Onr, The "Attorney has in the 
DL not only joined with the 
Proſecutor in the Aﬀeduvit of Com- 
Faint: But it i fern in another AF- 
fidavit” that he has declared, That if 
t ſhould coſt him à hundred Pounds 
he Wen = Pg by ths Heels. 


. ' The Plaintif Attorney,” 450 by 
Burton, Eat. the Rules of the Court had a Right to 
" 4; dn fign Judgmen nt for want of à Plea'on 
4 Tueſday in the Afternoon, was on 
the Day before ſerved with a Judge's 8 
gummons, to ſhew-Catiſe at Six in the 
Aſternoon of the Tugſiay, why the De- 
fendant ſhould not have further Time 
t plead. Notwithſtanding this Sum- 
mons be fignetl Judgment in the Af. 
ternoon of the Tueſday. Upon an Ap- 
plication for ſetting aſide this Judgment 
it Was holden,” that as the Judgment 
was ſtrictly regular, nothing being in 
any Caſe agel by a Judge's Sum- 
mons, it could not be ſet afide without 
— 
Opinion 


Opinion that there had been in this Caſe 
very ſharp Practice, a Rule was made 
for- the Plaintiff's Attorney to ſhew 
Cauſe, why be ſheuld not pay the Coſts 
out of his own ata] 
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. YE 23 
Of divers Niateer relative to 
Coſts. 


T is. laid down in divers Books, that 
every Statute under which Coſts 
* may be recoyered, is to be conſtrued 
ſtrictly; Coſts being a kind of Penalty. 


2 Saund. 257. If the Jury have neglected or re- 
-.- an | fuſed to find Coſts in a Caſe wherein 
OCioſts ought to be paid, the Court will 
order the Defe& of not having found 

Coſts to be ſupplied upon the Poſtea. 


Nep. Fr. in On the other Hand if the Jury have 
Stores v. found Coſts in a Caſe wherein Coſts 
Tp ought not to be paid, the Court in 
giving Judgment will pay no regard to 

that Part of the Verdict which relates 

to Coſts, _ I f 

a | t 


271 


It is fad, that the WR may ef 
4 groſs op: for both a ood 


Pilford's Caſe. 


Wii 3 


The Reafon given for whe s, het 1 116. l. | 
the Word Damages does in the large 


Senſe thereof include Coſts ; * be- 
ing a Damage. as. © ; 


But if the * Jo aſſeſ a grob Sim Ibid. n 
for both Damages and Colts, the Plain- 
tiff can never have Judgment for · any 


Sum exceeding the Amount of the 


Damages laid in his Declaration; for, , 

as it. is in. ſuch Caſe rect how 

much the Jury did aſſeſs for Damages 

and how much for Coſts, if the Plain- 

tiff could have Judgment for any Sum" 

. qxceeding the Amount of the Damage 
laid in his Declaration, the Conſe- 

quence might be his having Judgmevt 


for a Sum exceeding the Amount of 


the Damages for which he delten a 
Satisfaction. | 


p ; * * 
35 It 
* = # + 
* "i * 0 
N , * 


2 116. 


3 lad. 268. 


Damages 


* 
* 
- 
= * = 
Wo 
Colts. F 
= 
— o 


17 is laid down by Coke Ch. i: in one 


Bock chat if the Plaintiff has laid his 
Damages at. only twenty Matks; and 


the Jury after aſſeſſing Damages to the 


Amount of twenty Marks do aſſeſs 
other twenty Mala. for Colts, che 
Plaintiff can ogly have Judgment for 
twenty Marks ;. and a Caſe is Cited from 

the u 7. c. 16, 17. in e 


ec N 


1 if} Ix - 
* 


pear upon Jooking „ that the 
Jury did bot in that Caſe aflels the 
and Coſts ſeparately,”but did 


aſſels a 
and Coſts; in "which Caſe, for the 


.  Batthe'Caſo'ched dey bytio Meant 
warrant this Doctrine; for” it will ap- 


groſs Sum for both Damages 


' Reaſon whith has been juſt now mer 
tioned, a Plaintiff can never have 2 ' 


ment for any Sum exceeding the 


Amount of the Damages | laid in ” 
Declaration, | 


4 „ , 
wy 1 * 
© *® * = 


* 


: 7 


Coſts. 

It is moreover clear from a Caſe 10 

reported by the ſame Author, that what © 

is laid down by him In 2 Inſt. 288. is 
not Law. 


In this Caſe the Jury, notwithſtand- 
ing the Plaintiff had laid his Damage 
at only forty Pounds, aſſeſſed forty- 
nine Pounds for Damages and twenty 


Shillings for Coſts. The Plaintiff af- 


terwards entered a Remittitur as to nine 
Pounds Parcel of the Damages, and 
prayed Judgment for forty Pounds the 
Amount of the Damages laid, and 
alſo for ten Pounds for Coſts, nine 
Pounds as Coſts de incremento baving 
been added by the Court. judgment 
being given by the Court of King's 


Bench for fifty Pounds, a Writ of Er- 


ror Was brought in the Exchequer 
Chamber, and the Queſtion was whe- 
ther this Judgment was erroneous, by 
Reaſon that the Sum for which it was 
given did amount to more than the Da- 

| * mages 


a 


Pilford's Cl 
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115. 
s Caſe, 


Str. 420. 
Cutler v. 


Goodwin. 


274 


| Code 5 


mages hid in the Declaration. . It way 
upon great Conſideration holden | by 
all the Juſtices of the Common Bench 
and Barons of the Exchequer, that the 


Judgment of the Court of King's Peach 


[ROO be affirmed, 


Upon the Execution of a Writ of 
Enquiry the Jury had aſſeſſed ſeparate 
Damages upon every one of three 
Counts, and twenty Shillings generally 
for Coſts, The Plaintiff afterwards 
entered a Remittitur as to the Damages 
aſſeſſed upon two of the Counts, and 
had Judgment for the Reſidue and for 


Coſts. A Writ of Error was brought 


vpon this Judgment: But it was af- 


. firmed; and per Cur. All the Precedents 


ſhew it to be the Duty of the Jury to 
aſſeſs Coſts generally ; ; and the only Re- 
lief which a Defendant can have in a 
Caſe like the preſent is, that if he has 
been put to any extraordinary Expence 
on the Account of a bad Count, the 

Court 


_ Coſts. 7 —_ 
Court will make him an Allowance for __ 
this out of the Coſts given de inere- 

mento. this: 2 = 


| Upon a Motion that the Prothonotary Rep. Pr. in 
might review his Taxation of Coſts the 8 99: 
Queſtion was, whether, as an Agree- Northmore. 
ment in Writing had been entered into 

for the Payment of Debt and Coſts, 

the Coſts ſhould be taxed as between 

Attorney and Client. It was holden, 

that they ſhould be taxed as between 

Party and Party. 


Arbitrators having awarded Coſts to Rep. Pr. in 
be paid, Price J. made an Order for . 
the taxing of them as between Attorney Kerr. 
and Client : But a Rule to ſhew Cauſe 
why there ſhould not be an Attach- 
ment for Non-payment of the Coſts fo 
taxed was diſcharged, and it was ordered 
that the Colts ſhould betaxed as between 
Party and Party; and per Cur, Coſts 
ought always to be taxed as between 


Party and Party, unleſs there be a ſpe- 
T 2 _ cial 


a 
| 
Ll 
. 


256 Colts: - 
cial Order of the Court, or an ex- 


preſs Agreement between the Parties, 
for 1 them — 


. Cofts 3 in this Action been 
Wife . - taxed purſuant to a Rule of Court be- 
og G.z, fore the Death of the Huſband, the 
in K. B. Defendant after his Death refuſed to 

. pay them to the Wife. A Rule for 
an Attachment was hereupon made ab- 
ſolute; and per Cur. The Wife has 
perhaps been at no more Expence in an 

EE -- Action brought by her Huſband and her- 

felf wherein final Judgment is ſigned, 
than the Wife has been at in the pre- 
ſent Caſe : Yet as upon the Death of 
the Huſband the Wife .would in ſuch 
Caſe be entitled to the Damages, ſhe 
would alſo be entitled to the Coſts; 
for as Damages and ' Coſts do always 
go: together the Coſts could never be- 
long to the Executor of the Huſband. 
It has been ſaid, that the Reaſon why 
the Dutcheſs of Hamilton was ordered 
to pay Colts in an Hectment after the 
Death- 


Cots. 


Death of the Duke her Huſband was, 


that the had hetſelf joined with the 


Duke in entering into the Conſent Rule: 
But the Opinion of the Court was not 
founded upon this alone; for it was 
in that Caſe expreſsly laid down, that 
there is no Difference as to this Mat- 
ter between Coſts due under a Rule of 
Coutt and Coſts due upon a final Judg- 
ment. If in an Action brought by 
Huſband and Wife there be a Nonſuit, 
the Survivor is liable to pay Coſts; and 
pari ratione wherever Coſts are due to 
Huſband and Wife the Survivor er 
to receive them. 


Court have been entered up on the 
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Judgment might by the Rule of the MS. Rep. | 


Porter v. 
Steers. Trim 


eleventh Day of November, and there "os "A 


was an Appointment to Tax Coſts upon 


the fixtcenth. As it happened that 


the Plaintiff died upon the thirteenth, 
the Court was moved for Leave to en- 


ter up Judgment as of Mzchaelmas 
Term. It was holden, that no Leave 


Was 


2 5 
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MS. Rep. 
Mills v. 
Rolle. Hil. 
1 G. 3. in 
K. B. 


Coils 

was in this Caſe neceflary ; and per 
Cur. As the Plaintiff lived beyond 
the Day in Bank Judgment may be 


entered up as of Michaelmas Term, 


and the Coſts may notwithſtanding his 


Death be taxed, 


A Rule had been obtained to (hew 
Cauſe why the Executor of the Plain- 
ſhould not pay the Coſts, to which 
15 Teſtator if he had lived a little 
longer would have been liable for not 
proceeding to Trial purſuant to No- 
tice: But the Rule was afterwards diſ- 
charged ; and by Lord Mansfield Ch. ]. 
An Executor is not in ſuch Caſe liable 
to Coſts. A Court of Equity never 


does revive a Bill for the Sake of 


23 Coſts alone. 


A Rule had been granted for the 
2. Proſecutor of an Information to pay 
' Coſts for not - proceeding to Trial in 
proper Time. As the Defendant died 


haters theſe were paid; ; the Queſtion 


Was, 


Colts, 


wis whether the Proſecutor was s liable 
to pay t. them to his Executor. It was 
halden that he was not; and per Cur, 
If the Rule had been for the Defen- 
dant to have paid Cots to the Proſe- 
cutor, his Executor would not have 


e liable theretq. 


4 
7 - 
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But the contrary may fairly be 16. 


ferred from two Caſes ac] to 
this Caſe, | 


In one of theſe, wherein the Plain- * 
tiff i in an Ejectment died after the” Trial 83 


olton. 


of the Cauſe, it was ordered that the Hil. 7 G. 2, 
Coſts, which would have been due to 

him under the Conſent” Rule in Caſe 

he had lived, ſhould be paid to his 
Precutor. | 


In the other, wherein a Pointreſerved 
at the Trial of the Cauſe was after the 
Defendant's Death determined in his 
Favour, the Queſtion was whether the 
Plaintiff, who had entered into a Rule of 
13 Nifi 


” 
— 


—_ 
"> * 


2 Barn. 116. 
Fyſon v. 


| Nip Prius which was canis made 
a Rule of Court, ſhould pay Coſts to 


the Defendant's Executor. It was hol- 


' bk 


den, that as the Duty aroſe during the 
Life of the Defendant the Executor 
was entitled to Coſts. 


4 353536 


The Defendant in Action of Re- 
plevin having obtained leave to amend 


Avowry upon Payment of Coſts, 
his Attorney after the Plaintiff's Death, 
of which he was entirely ignorant, paid 


the Cofts of the Amendment to the 


wa  Phantiff's Attorney. This Matter be- 
ing laid before the Court by Affidavit a 
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